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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity fora hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 


U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 
the Horse Protection Act (15 U.S.C. 1821 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seg.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re: SEquoIA ORANGE Co., INc., et al.; RIVERBEND Farms, INC.; 
Sunny Cove Citrus ASSOCIATION; BELRIDGE PACKING Co., a 
California corporation. AMA Docket Nos. F&V 907-6, 907-8, 
907-10. Order issued October 1, 1985. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER DISMISSING INTERLOCUTORY APPEAL 


On October 1, 1985, respondent filed an appeal to the Judicial Of- 
ficer relating to the Administrative Law Judge’s issuance of sub- 
poenas and subpoenas duces tecum in this proceeding. Respondent 
argues that “the issuance of the subpoenas by the Administrative 
Law Judge is final in that if the ruling of the Judge is not over- 
turned prior to the return date for the subpoenas respondent’s 
right of appeal will be rendered moot” (Appeal at 5). However, that 
is not the test for determining the jurisdiction of the Judicial Offi- 
cer. As stated in In re Naraghi, 40 Agric. Dec. 1687, 1687 (1981) 
(order dismissing interlocutory appeal): 


The interlocutory appeal is dismissed since the rules of 
practice do not permit interlocutory appeals. The rules of 
practice permit an appeal only from a “judge’s decision or 
any part thereof’ (7 CFR § 900.65(a)), and the term “deci- 
sion” is defined as the “judge’s initial decision in proceed- 
ings subject to 5 U.S.C. 556 and 557” (7 CFR § 951(0)). 


The “initial decision” is the judge’s final decision in, the 
proceeding (5 U.S.C. § 557; 7 CFR § 900.51(0)). Accordingly, 
interlocutory appeals are not permitted. Cf, In re LeaVell, 
39 Agric. Dec. ___ (P&S Doc. No. 5707, Dec. 4, 1980) (order 
dismissing interlocutory appeal). 


For the foregoing reasons, respondent’s appeal is dismissed. 
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In re: Britt JOHNSON d/b/a BILL JOHN CATTLE COMPANY and EDGAR 
L. Hotcoms. A.Q. Docket No. 158. Decided September 4, 1985. 


Bull moved interstate—Civil penalty—Consent. 


Mark Dopp, for complainant. 
Respondent Bill Johnson, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AS TO BILL JOHNSON 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrative of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (9 CFR §71.1 et seg. and § 78.8 et 
seg.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Bill Johnson, respondent, is an individual whose address is 
Post Office Box 40007, Montgomery, Alabama. 

2. On or about September 27, 1984, the respondent Bill Johnson 
moved one (1) bull from Montgomery, Alabama, to Brookville, Indi- 
ana. 
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CONCLUSIONS 


The respondent Bill Johnson having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
order in disposition of this proceeding, such order and decision will 
be issued. 


ORDER 


The respondent Bill Johnson is assessed a civil penalty of seven 
hundred fifty dollars ($750). The respondent shall send, payable to 
the “Treasurer of the United States” a certified check or money 
order, to Mark D. Dopp, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20250-1400, within thirty (80) days from the effective 
date of this order. 

This order shall become effective on the day of this order is 
served upon the respondent. 


In re: Arrow Arrways, Inc. [Arrow Air, INc.]. A.Q. Docket No. 
175. Decided September 4, 1985. 


Birds imported into Puerto Rico—Civil penalty—Consent. 


Kevin Thiemann, for complainant. 
Myron H. Budnick, Miami, Florida, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120, 122), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Arrow Airways, Inc.,* respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 92.1 
et seq.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 


*This Consent Decision, signed by both parties, does not reflect a correction to 
the legal name of Respondent as asserted in its answer. The above insertion of 
“Arrow Air, Inc.”, was provided by the Administrative Law Judge. 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Arrow Airways, Inc., respondent, is a corporation whose mail- 
ing address is P.O. Box 026062, Miami, Florida 33102-62. 

2. On or about June 7, 1984, the respondent imported into Puerto 
Rico approximately ten (10) parakeets. 

3. On or about June 8, 1984, the respondent imported into Puerto 
Rico at least one (1) bird. 

4. On or about June 12, 1984, the respondent imported into 
Puerto Rico approximately thirteen (13) finches. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred and 
fifty dollars ($750.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and which 
shall be forwarded to Kevin B. Thiemann, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, 12th and Independence Ave., S.W., Washington, D. C. 
20250-1400, within thirty (80) days from the effective date of this 
order. 
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This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Sam StmMons and JOHNNIE BAGWELL. A.Q. Docket No. 176. 
Decided September 4, 1985. 


Cattle moved interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent Sam Simmons, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AS TO SAM SIMMONS 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Sam Simmons, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Sam Simmons, specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent, Sam Simmons, also waives any action against 
the United States Department of Agriculture under the Equal 
Access to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and 
other expenses incurred by the respondent in connection with the 
proceeding. 


FINDINGS OF FACT 


1. Sam Simmons, respondent, is an individual whose address is 
Route 4, Cartersville, Georgia 37408. 
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2. On or about September 3, and October 15, 1985, the respondent 
moved interstate at least thirteen cattle from the Chattanooga 
Union Stockyard, Chattanooga, Tennessee, to the Hugh Watson 
Stockyard, Gainesville, Georgia. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding with respect to respondent Sam Sim- 
mons, such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of twelve hundred and 
fifty dollars (1,250.00), payable in twelve installments with the first 
installment due October 1, 1985. The respondent shall make pay- 
ment by sending a certified check or money order payable to the 
“Treasurer of the United States,” to Jaru Ruley, Office of the Gen- 
eral Counsel, Room 2422, South Building, United States Depart- 
ment of Agriculture, Washington, D. C. 20250-1400. The install- 
ments shall be due on the first (1st) of each month and shall be in 
eleven installments of $100.00 and a final installment of $150.00 
which will be due September 1, 1986. 


This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: RONNIE FARRINGTON, CLARENCE R. Brown, and SINGER 
Rancu, Inc. A.Q. Docket No. 185. Decided September 11, 1985. 


Cattle moved interstate—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent Ronnie Farrington, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AND ORDER AS TO RONNIE FARRINGTON 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. § 111 and § 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Ronnie Farrington and others, violated 
the Act and regulations promulgated thereunder (9 CFR § 71.1 and 
§ 78.1 et seg.). Respondent Ronnie Farrington and the complainant 
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have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Ronnie Farrington admits 
specifically that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reason or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Ronnie Farrington also stipulates and agrees 
that United States Department of Agriculture is the “prevailing 
party” in this proceeding and waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses 
incurred by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Ronnie Farrington, respondent, is an individual whose address 
is Shangri-La Estates, # 598, Route 3, Box 1760, Afton, Oklahoma 
74331. 

2. On or about May 10, 1984, the respondent moved interstate 
from Lewisville, Texas to Sand Spring, Oklahoma, approximately 
38 cattle. 


CONCLUSIONS 


Respondent Ronnie Farrington having admitted the jurisdiction- 
al facts and having agreed to the provisions set forth in the follow- 
ing Order in disposition of this proceeding, such Order and Deci- 
sion will be issued. 


ORDER 


Respondent Ronnie Farrington is assessed a civil penalty of three 
hundred dollars ($300.00) which shall be payable to the “Treasurer 
of the United States” by certified check or money order, and which 
shall be forwarded to Kris H. Ikejiri, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 





STEPHEN BOYKO 
Volume 44 Number 5 


ture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this Order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 


In re: STEPHEN BoyKko. A.Q. Docket No. 189. Decided September 11, 
1985. 


Respondent fed garbage to swine—Civil penalty—Consent. 


Sherri Kopka, for complainant. 
Justin Donnelly, West Hartford, Connecticut, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Swine Health Protec- 
tion Act (7 U.S.C. § 3801 et seg.) (Act) by a Complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service 
alleging that the respondent violated section 4 of the Act (7 U.S.C. 
§ 3803) and regulations promulgated thereunder (9 CFR § 166.2 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Stephen Boyko, respondent, is an individual whose mailing ad- 
dress is 297 Dudleytown Road, Windsor, Connecticut 06095. 

2. On or about April 20, 1984, the respondent fed garbage to 
swine. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Decision and Order will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred sev- 
enty-five dollars ($375.00) which shall be payable to the “Treasurer 
of the United States,” by certified check or money order, and 
which shall be forwarded to Sherrie L. Kopka, Office of the Gener- 
al Counsel, Room 2422 South Bldg., United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from 
the effective date of this Order. 

This order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Henry G. TRAHAN. A.Q. Docket No. 190. Decided September 
11, 1985. 


Brucellosis-reactor cows moved interstate—Civil penalty—Consent. 


Sherri Kopka, for complainant. 
J. B. Jones, Cameron, Louisiana, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120), by a Complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (9 CFR § 78.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 
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1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, admits the Findings of Facts set forth below, 
and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this Decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Henry G. Trahan, respondent, is an individual whose mailing 
address is J. B. Route, Box 227, Cameron, Louisiana 70631. 

2. On or about April 12, 1984, the respondent moved at least two 
(2) brucellosis reactor cows interstate from Cameron, Louisiana to 
Winnie, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred fifty 
dollars ($150.00) which shall be payable to the “Treasurer of the 
United States,”’ by certified check or money order, and which shall 
be forwarded to Sherrie L. Kopka, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (80) days from 
the effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: Ricuarp A. Lanpon. A.Q. Docket No. 192. Decided Septem- 
ber 11, 1985. 


Brucellosis-exposed cows moved interstate—Civil penalty—Consent. 


Sherri Kopka, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111, 120, and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that the respondent violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seg.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, admits the Findings of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(9 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
Respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Richard A. Landon, Respondent, is an individual whose mail- 
ing address is Route 6, Box 210-B, Idaho Falls, Idaho 83401. 

2. On or about May 10, 1984, the Respondent moved interstate 
one (1) brucellosis-exposed cow from Smithfield Livestock Auction 
located in Smithfield, Utah, to the Landon Brothers premises locat- 
ed in Idaho Falls, Idaho. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Decision and Order will be 
issued. 


ORDER 


The Respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Sherrie L. Kopka, Office of the General Counsel, Room 
2422 South Bldg., United States Department of Agriculture, Wash- 
ington, D. C. 20250-1400, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this Order is made upon the Respondent. 


In re: Craic Laker. A.Q. Docket No. 134. Decided September 12, 


1985. 


Cows moved interstate—Civil penalty—Consent. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Craig Laker, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seq.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
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(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with the proceeding. 


FINDINGS OF FACT 


1. Craig Laker, respondent, is an individual whose address is Box 
74, Etna, Wyoming. 

2. On or about April 24, 1983, the respondent moved two (2) cows 
from the Conant Ranch, Ririe, Idaho, to Etna, Wyoming. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondent is assessed a civil penalty of One Thousand Dollars 
($1,000); however, Nine Hundred Dollars ($900) shall be held in 
abeyance and will not become due and payable: 

(a) For so long as respondent shall pay One Hundred Dollars 
($100) which shall be payable in the following manner. Respondent 
shall make an initial payment by sending a certified check or 
money order for Twenty-Five Dollars ($25.00), payable to the 
“Treasurer of the United States,’ and which shall be forwarded to 
Mark D. Dopp, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, D. 
C. 20250, on or before September 1, 1985. Respondent shall send the 
remaining Seventy-Five Dollars ($75.00) in monthly installments of 
Twenty-Five Dollars ($25.00), on or before the first day of each of 
the next three subsequent months, payable in the above manner; 
and 

(b) For as long as, within two (2) years of the effective date of 
this Order, respondent does not violate (as that term is defined in 





GEORGE HANSEN AND JAMES SEABECK 
Volume 44 Number 5 


paragraph 2 infra) any provision of the Act of February 2, 1903, or 
the regulations issued thereunder. 

2. The term violate, as used in paragraph 1(b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed) or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed), and if it is found that there is any such viola- 
tion of any term of this Order, the remaining Nine Hundred Dol- 
lars ($900) held in abeyance shall become due and payable immedi- 
ately. This provision shall not preclude the referral of any such vio- 
lation to the United States Department of Justice for possible 
criminal or civil proceedings. 

3. This Order shall become effective on the day upon which serv- 
ice of this Order is made upon the respondent. 


In re: GEORGE HANSEN and JAMES SEABECK. A.Q. Docket No. 184. 
Decided September 12, 1985. 


Cattle moved interstate—Civil penalties—Consent. 


Mark Dopp, for complainant. 
Jed W. Morris, Spokane, Washington, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (“Act”) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondents violated the Act and reg- 
ulations promulgated thereunder (9 CFR §§ 71.1 et seg. and 78.1 et 
seq.). This parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, the respondents specifically admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, and without any admission of fault or 
liability admit to the Findings of Fact set forth below, and waive: 

(a) Any further procedures; 
(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
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issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

(d) Complainant and respondents also stipulate and agree 
that neither party is a “prevailing party” in this proceeding and 
both parties waive any action under the Equal Access to Justice 
Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses in 
connection with this proceeding. 


FINDINGS OF FACT 


1. George Hansen, respondent, is an individual whose mailing ad- 
dress is Post Office Box 2210, Spokane, Washington 99210. 

2. James Seabeck, respondent, is an individual whose mailing ad- 
dress is Post Office Box 2765, North 1004 Freya, Spokane, Washing- 
ton 99202. 

3. On or about June 2, 1984, respondents moved 162 head of 
cattle from Cottonwood, California, to Athol, Idaho. 

4. On or about June 9, 1984, the respondents moved 20 head of 
cattle from Cottonwood, California, to Athol, Idaho. 

5. On or about June 22, 1984, the respondents moved 66 head 
from Cottonwood, California, to Athol, Idaho. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such .order and decision will be 
issued. 


ORDER 


1. The respondent George Hansen agrees to pay a civil penalty of 
Six Hundred Twenty-Five Dollars ($625.00). 

2. The respondent James Seabeck agrees to pay a civil penalty of 
Six Hundred Twenty-five Dollars ($625.00). 

The respondents shall send, payable to the “Treasurer of the 
United States” certified checks or money orders to Mark D. Dopp, 
Office of the General Counsel, Room 2422-South Building, United 
States Department of Agriculture, Washington, D. C. 20250, within 
thirty (30) days from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondents. 
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In re: Harotp SHarp. A.Q. Docket No. 163. Decided September 23, 
1985. 


Cattle moved interstate—Civil penalties—Consent. 


Kris Ikejiri, for complainant. 
Jerry L. McCombs, Idabel, Oklahoma, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §111 and § 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Harold Sharp violated the Act and regu- 
lations promulgated thereunder (9 CFR § 78.1 et seg.). Respondent 
Harold Sharp and the complainant have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Harold Sharp admits specifically 
that the Secretary of the United States Department of Agriculture 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations in the complaint, admits to the Findings of 
Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Harold Sharp also waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by the respondent in connection with the proceed- 
ing. 


FINDINGS OF FACT 


1. Harold Sharp, respondent, is an individual whose address is 
Route 1, Box 53, Garvin, Oklahoma 74736. 

2. On or about June 27, 1984, the respondent moved interstate 
from Garvin, Oklahoma to Clarksville, Texas, approximately five 
cattle. 
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CONCLUSIONS 


Respondent Harold Sharp having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent Harold Sharp is assessed a civil penalty of six hun- 
dred dollars ($600.00) which shall be payable to the “Treasurer of 
the United States”, by check or money order, and which shall be 
forwarded to Kris H. Ikejiri, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (80) days from the ef- 
fective date of this Decision and Order. 

This Decision and Order shall become effective on the day of 
service upon the respondent. 


In re: Jerry Miiier. A.Q. Docket No. 199. Decided September 23, 
1985. 


Cattle shipped interstate—Civil penalties—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120 and 122) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Bob Smith, respondent vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 
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(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Jerry Miller respondent, is an individual whose mailing ad- 
dress is Box 82, Spenceport, New York 14559. 

2. On or about September 26, 1984, respondent shipped interstate 
twenty (20) cattle from Spenceport New York to Bainbridge Geor- 
gia. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 
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In re: SPRINGFIELD Stockyarps. A.Q. Docket No. 154. Decided Sep- 
tember 26, 1985. 


Federal pigs moved interstate—Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
John D. Moritz, Springfield, Minnesota, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that respondent, violated the Acts and 
regulations promulgated thereunder (9 CFR § 85.7 et seq.). The par- 
ties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in this complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Springfield Stockyards, respondent, is a business whose mail- 
ing address is Highway 14 East, Springfield, Minnesota 56087. 

2. On or about April 15, 1984, respondent moved 187 feeder pigs 
from Sheldon Livestock Sales Co., Inc., Sheldon, Iowa, to Spring- 
field, Minnesota. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422 South Building, United States Department of Agri- 
culture, 12th and Independence Ave., S.W., Washington, D. C. 
20250-1400, within thirty (80) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Britt CHASE and CHASE AND JOHNSON Livestock, INc. A.Q. 
Docket No. 166. Order issued September 26, 1985. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown in complainant’s Motion for Dismissal of 
Complaint, filed 9/24/85, IT IS ORDERED, that the complaint in 
this matter, filed on April 8, 1985, be, and hereby is, dismissed. 


In re: Dr. JOHNNIE Ray Ricuter. A.Q. Docket No. 146. Decided Oc- 
tober 9, 1985. 


Cattle moved interstate—Civil penalty—Consent. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
and Amended Complaint filed by the Administrator of the Animal 
and Plant Health Inspection Service alleging that the respondent 
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violated the Act and regulations promulgated thereunder (9 CFR 
§ 71.1 et seq.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, the respondent specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Johnnie Ray Richter respondent is an individual whose 
mailing address is Rogers, Texas 76569. 

2. On or about December 16, 1983, the respondent caused the 
movement of 23 head of cattle from Georgetown, Texas, 17 head of 
cattle from Lampasas, Texas, eight head of cattle from San Saba, 
Texas, and seven head of cattle from Llano, Texas, all within a 
Class B area, for a total of 55 head of cattle, to Fall River, Kansas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred fifty 
dollars ($350). The respondent shall send, payable to the “Treasur- 
er of the United States” a certified check or money order, to Mark 
D. Dopp, Office of the General Counsel, Room 2422, South Building, 
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United States Department of Agriculture, Washington, D. C. 
20250-1400, within thirty (80) days from the effective date of this 
order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: James Moss and Britt Woop. A.Q. Docket No. 124. Decided 
October 10, 1985. 


Cattle moved interstate—Civil penalty—Consent. 


William Jenson, for complainant. 
Robert J. Gunn, Salem, Oregon, for respondent Bill Wood. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION AS TO BILL WOOD 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Jim Moss and Bill Wood, respondents, 


violated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seq.). Respondent, Bill Wood, has agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and has agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Bill Wood specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Bill Wood, also stipulates and agrees that the 
United States Department of Agriculture is the “prevailing party” 
in the proceeding and waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Bill Wood, respondent, is an individual whose mailing address 
is 3800 Highway North, Independence, Oregon 97351. 

2. On or about March 23 and 24, 1983, respondent moved ap- 
proximately 74 cattle interstate from Oregon to Cheney, Washing- 
ton. 


CONCLUSIONS 


Respondent, Bill Wood, having admitted the jurisdictional facts 
and having agreed to the provisions set forth in the following order 
in disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Respondent, Bill Wood, is assessed a civil penalty of five hundred 
dollars ($500.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to William G. Jenson, Office of the General Counsel, Room 
2422, South Building, 14th and Independence Ave., S.W., United 
States Department of Agriculture, Washington, D. C. 20250-1400, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent, Bill Wood. 


In re: Jop—E WHALEY and J. M. Asn. A.Q. Docket No. 106. Decided 
October 18, 1985. 


Brucellosis—quarantined cattle moved interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Eugene Brown, Holly Springs, Mississippi, for respondent Jobe Whaley. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AS TO JOBE WHALEY 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Jobe Whaley, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 
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1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Jobe Whaley, specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent, Jobe Whaley also waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by the respondent in connection with this proceed- 
ing. 


FINDINGS OF FACT 


1. Jobe Whaley, respondent, is an individual whose address is 
Route 1, Box 186, Potts Camp, Mississippi 38659. 

2. Between the dates of August 2, 1983, and December 19, 1984, 
respondent moved interstate cattle from his and/or J.M. Ash’s bru- 
cellosis quarantined herds at Benton and Marshall counties, Missis- 
sippi, to the South Memphis Stockyards at Memphis, Tennessee. 

3. On or about February 16, 1984, the respondent moved inter- 
state two bulls from the South Memphis Stockyards, Memphis, 
Tennessee, to his premises at Potts Camp, Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Jobe 
Whaley, such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of ten thousand three 
hundred sixty dollars ($10,360.00), payable in installments with the 
first installment of $2,360.00 due December 1, 1985. The respondent 
shall make payment by sending a certified check or money order 
payable to the “Treasurer of the United States,” to Jaru Ruley, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400. 
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The remaining installments shall be due on the first (1st) of each 
month and shall be in twenty-six installments of $300.00 with a 
final installment of $200.00 due March 1, 1988. 

The respondent agrees to have all cattle under his supervision 
and/or ownership in the state of Mississippi brucellosis tested by 
May 30, 1986, at government expense. 

In the event the respondent defaults on any of the terms of this 
consent decision, the balance of the civil penalty assessed herein 
shall become immediately due. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Jope WHALEY and J. M. Asn. A.Q. Docket No. 106. Decided 
October 18, 1985. 


Brucellosis—quarantined cattle moved interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Eugene Brown, Holly Springs, Mississippi, for respondent J. M. Ash. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION AS TO J. M. ASH 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that J.M. Ash, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seq.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, J.M. Ash, specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
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2. Respondent, J.M. Ash, also waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by the respondent in connection with this proceed- 
ing. 


FINDINGS OF FACT 


1. J.M. Ash, respondent, is an individual whose address is P.O. 
Box 128, Potts Camp, Mississippi 38659. 

2. Between the dates of February 16, 1984 and September 17, 
1984, respondent moved interstate cattle from his brucellosis quar- 
antined herd at Marshall County, Mississippi, to the South Mem- 
phis Stockyards, at Memphis, Tennessee. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent J.M. Ash, 
such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of two thousand four 
hundred dollars ($2,400.00), payable in installments with the first 
installment of $500.00 due on December 1, 1985. The respondent 
shall make payment by sending a certified check or money order 
payable to the “Treasurer of the United States,” to Jaru Ruley, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400. 
The remaining installments shall be due on the first (1st) of each 
month and shall be in seven installments of $250.00 and a final in- 
stallment of $150.00 which shall be due August 1, 1986. 

The respondent agrees to have all cattle under his supervision 
and/or ownership in the State of Mississippi brucellosis tested by 
May 30, 1986, at government expense. 

In the event the respondent defaults on any of the terms of this 
consent decision, the balance of the civil penalty assessed herein 
shall become immediately due. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 
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In re: Henry Curist. A.Q. Docket No. 182. Decided October 21, 
1985. 


Poultry moved interstate—Civil penalty—Consent. 


Sherrie Kopka Kennedy, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, and the Act of July 2, 1962, as amended (Acts) 
(21 U.S.C. §§ 111, 120, 122, and 134a et seg.) by a Complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that the respondent violated the Acts and regulations 
promulgated thereunder (9 CFR §81.1 et seg.). The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Henry Christ, respondent, is an individual whose mailing ad- 
dress is 208 Sunnyside Road, Howell, New Jersey 07731. 

2. On or about August 29, 1984, the respondent moved live poul- 
try interstate from Manheim and Denver, Pennsylvania to Howell, 
New Jersey. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Decision and Order will be 
issued. 


ORDER 


The respondent is assessed a total civil penalty of seven hundred 
fifty dollars ($750.00) which shall be payable in three (3) monthly 
installments in the following manner. The respondent shall make 
an initial payment by sending a certified check or money order for 
two hundred fifty dollars ($250.00), made payable to the “Treasurer 
of the United States,” and which shall be forwarded to Sherrie 
Kopka Kennedy, Office of the General Counsel, United States De- 
partment of Agriculture, Room 2422 South Building, 12th and Inde- 
pendence Ave., S.W., Washington, D. C. 20250-1400, within thirty 
(30) days from the effective date of this Order. The respondent 
shall make a second payment of two hundred fifty dollars ($250.00), 
payable in the above manner, within sixty (60) days from the effec- 
tive date of this Order. The respondent shall make a third and 
final payment of two hundred fifty dollars ($250.00), payable in the 
above manner, within ninety (90) days from the effective date of 
this Order. The order shall become effective on the day upon which 
service of this Order is made upon the respondent. 


In re: LEon C. THomas. A.Q. Docket No. 164. Decided October 25, 
1985. 


Operated facility for treatment of garbage to be fed to swine—Civil penalty—Con- 
sent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Swine Health Protec- 
tion Act, as amended, (Act) (7 U.S.C. § 3801 et seg.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Leon C. Thomas violated the Act and reg- 
ulations promulgated thereunder (9 CFR § 166.1 et seq.). Respond- 
ent Leon C. Thomas and the complainant have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
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and Order set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent Leon C. Thomas admits 
that the Secretary of the United States Department of Agriculture 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations in the complaint, admits to the Findings of 
Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Leon C. Thomas also stipulates and agrees that 
the United States Department of Agriculture is the “prevailing 
party” in the proceeding and waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses 
incurred by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Leon C. Thomas, respondent herein, is an individual whose 
mailing address is P.O. Box 5836, Little Rock, Arkansas, 72215. 

2. Since on or about July 13, 1984 to January 18, 1985, the re- 
spondent has operated a facility for the treatment of garbage to be 
fed to swine. 


CONCLUSIONS 


Respondent Leon C. Thomas having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of the proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent Leon C. Thomas is assessed a civil penalty of one 
thousand dollars ($1,000) which shall be payable to the “Treasurer 
of the United States” by certified check or money order, and which 
shall be sent to Kris H. Ikejiri, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400. The $1,000 shall be paid as fol- 
lows: 
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Due on or before March 1, 1986 $200 
Due on or before April 1, 1986 $160 
Due on or before May 1, 1986 $160 
Due on or before June 1, 1986 $160 
Due on or before July 1, 1986 $160 
Due on or before August 1, 1986 $160 


Total $1,000 


This Order shall become effective on the day of service upon the 
respondent. 


In re: JOHN FRANKLIN Cave. A.Q. Docket No. 100. Decided Septem- 
ber 18, 1985. 


Transporting unsanitized poultry eggs interstate—Civil penalty. 

Respondent transported poultry eggs interstate from his farm within an area quar- 
antined to halt the spread of Avian Influenza. Respondent had necessary permit to 
move sanitized eggs but moved some unsanitized eggs. Respondent was assessed a 
civil penalty of $1,000.00. 


Joseph Pembroke, for complainant. 
Roger A. Ritchie, Harrisonburg, Virginia, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


Respondent John Franklin Cave is charged with transporting 
four cartons (10 dozen) poultry eggs interstate from Rockingham 
County, Virginia, to Washington, D. C., in violation of quarantine 
regulations. 

The quarantine was imposed to halt spread of Avian Influenza, a 
highly communicable and lethal disease which causes severe 
damage and losses to the poultry industry. 


1This is an administrative proceeding for the assessment of a civil penalty 
against the respondent for violation of the Act of February 2 1903, and the Act of 
July 2 1962, amended (Acts; 21 USC §§ 111, 120, 134a et seqg.), and implementing reg- 
ulations (9 CFR 81.1 e¢ seq.). 

This proceeding was instituted by a complaint filed on September 12 1984, by the 
Administrator of the Animal and Plant Health Inspection Service, United States 
Department of Agriculture (USDA). 


The respondent filed an answer admitting the jurisdictional allegations and deny- 
ing that any poultry eggs were moved in violation of the quarantine. 
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Respondent, an experienced egg dealer, had a permit entitling 
him to move 40 cases of sanitized eggs 2 from his farm in Broad- 
way, Rockingham County, Virginia, to Washington, D. C., where re- 
spondent and his son intended to sell at retail the eggs at the 
Washington farmers market. 

Rockingham County, Virginia was in a quarantined area and 
Washington, D. C. was not a quarantined area. Respondent Cave 
needed this permit to transport eggs from the quarantined area 
into the nonquarantined area. 

Respondent arrived at the farmers market in Washington, D. C., 
and was set up to do business about 8:00 a.m. on Saturday, June 16 
1984. They had brought with them about 32 cases of eggs. 

Complainant’s compliance officers arrived at the farmers market 
approximately 10:30 a.m. that morning and began looking for and 
inspecting poultry products that arrived from a quarantined area. 

Upon seeing respondent’s truck, the officers asked and obtained 
permission to inspect the contents which then consisted of about 18 
cases of eggs in cartons bearing respondent’s green logo. The cases 
were stacked on the truck in an orderly fashion. 

Case by case inspection of the eggs revealed four cases containing 
unsanitized eggs (nest run eggs) which, if they came from a quaran- 
tined area, would constitute a violation of the pertinent regulations 
here.® 

Respondent Cave, attempting to explain his possession of unsani- 
tized eggs among those admittedly brought from a quarantined 
area, explained that the eggs had been sold to a customer who 
later returned them.* 

Respondent Cave’s son, when asked about the eggs, replied that 
they had all been loaded at Broadway, Virginia. 


29 CFR 81.6 provides, in part, that poultry eggs and the containers, etc., used in 
handling poultry eggs are restricted articles, and when subject to quarantine, may 
be moved only 


“(ii) If prior to movement such eggs are washed free of adhering material 
and rinsed with warm water continuing not less than 50 p/m nor more than 
200 p/m of available chlorine or its equivalent, and if moved in unused flats 
and cases, or in plastic flats and cases washed free of adhering material since 
last use and rinsed with warm water containing not less than 50 p/m of avail- 
able chlorine or its equivalent.” (9 CFR § 81.6(d)(2(jii)) 
3 The cartons were also stained and soiled from prior use, not new or clean car- 
tons as required. 9 CFR 81.6. 
* Apparently, respondent meant to imply that the eggs had been properly sani- 
tized and were soiled while in the possession of the customer. However, there is no 
evidentiary or contextual basis for this inference. 
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Later, respondent Cave also said that he had purchased eggs 
from other egg wholesalers after he arrived at the Eastern Market 
that morning. He often purchased eggs from other wholesale dis- 
tributors there, and then resold them at retail. 

Respondent’s attitude with the inspectors can best be character- 
ized as casual or flippant. 


* * * * * * * 


The evidence clearly establishes that either (a) all of the eggs 
came from respondent’s premises in Broadway, Virginia or (b) some 
of them were acquired after respondent arrived at the farmers 
market that morning. 

The evidence is not persuasive that respondent purchased any 
eggs from other distributors after he arrived at the farmers market 
that morning. 

Respondent’s evidence that he purchased the unsanitized eggs 
after he arrived at the farmers market is lacking in persuasive ca- 
pacity, and respondent’s contention that the eggs had been sold to 
a customer who later returned them is incredible and cannot be re- 
garded as a serious contention or explanation.® 

Complainant’s witnesses were credible and persuasive. The 
record raises no serious question of error, inaccuracy, lapse of 
memory or prejudice on their part. 

All of the eggs in respondent’s truck were packed in cases 
marked with respondent’s green logo. The two sources where re- 
spondent said he acquired eggs had them in red and blue cases, or 
green cases. No red or blue cases, or green cases, were found on 
respondent’s truck. 

The respondent’s description of events on this morning are not 
consistent with respondent’s description of a normal or usual morn- 
ing at the market, and lack probative value. 

While complainant’s case is in large measure circumstantial, and 
relies somewhat upon negative inferences, on balance, it is stronger 
for its contention that the eggs came from Broadway, Virginia in 
violation of the quarantine, than is respondent’s contention that 
the eggs were acquired or “dirtied’”’ somehow after arrival in the 
farmers market. 


5 Even if respondent’s statement about the sale and return of the unsanitized 
eggs is literally accurate and true, it does not establish that the eggs were “sani- 
tized” at the time they left the quarantine area at Broadway, Virginia, nor does it 
establish that the eggs became “unsanitized” while in the possession of the custom- 
er. Consequently, this respondent’s first explanation at the scene, is without any 
probative value whatsoever. 
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In addition, respondent admitted to the investigator at the scene 
that the “dirty eggs” came from his farm. Transcript pages 55-56. 

Respondent stored both sanitized and unsanitized nest run eggs 
in the same cooler at the farm. Some slight mix-up in the storage, 
sanitizing or loading the eggs could easily have happened. 

This would be consistent with the four cases of unsanitized eggs 
scattered among the stacks on the truck at farmers market. 

It appears plausible that if respondent had acquired these four 
cases of unsanitized eggs after he arrived at the farmers market, 
that those four cases would probably be stacked in a contiguous 
group of some sort (the top layer, or exterior stack or stacks, or in 
some fashion/pattern consistent with loading the four cases on the 
truck after arrival at the farmers market). 

The admissions of respondent and his son that the eggs came 
from the farm, coupled with several other conflicting inconsistent, 
implausible explanations offered, weigh heavily against respondent. 

The candor, impartiality and disinterest of complainant’s wit- 
nesses weigh heavily in favor of complainant. 

In summation, it appears much more plausible that respondent 
transported the eggs from his farm within a quarantined area 
rather than acquiring them after he arrived in Washington, D. C. 


* * * * * * * 


Respondent John Franklin Cave violated § 81.6(d)(2)(ii) of the reg- 
ulations (9 CFR § 81.6(d)(2)ii)) when he transported four cartons (10 
dozen) of unsanitized poultry eggs interstate from Rockingham 
County, Virginia, a quarantined area, to Washington, D. C., a non- 
quarantined area. 


* * * * * * * 


Respondent seeks the maximum civil penalty $1,000.00 for this 
violation. The violation appears to have been inadvertent. There is 
nothing to indicate that the violation was anything but a single 
error. 


There is no evidence to support an argument that the violation 
was repeated or frequent. This would be speculative. 

However, it is apparent that respondent Cave did not take the 
regulatory duties or the apparent violations seriously. 

The complainant, the public, and the industry must face the seri- 
ous consequences of any spread of Avian Influenza. It is extremely 
destructive to the poultry and egg industry and therefore, to the 
public and complainant. 
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Complainant must rely heavily upon the deterrent effect of its 
sanctions to command respect for duties imposed by the regulations 
here. It seems probable that in transitory situations, such as this, 
where there is an outbreak of Avian Influenza, the permanent and 
established structure in place at the points of threat is hardly ade- 
quate to handle the intensive inspections and monitoring of the sit- 
uation to prevent spread of the deadly infection. 

While it is recognized that the potential harm from a violation of 
duties imposed by these regulations is great, it is also true that it is 
not common judicial practice to impose sanctions on inadvertent 
violations without harmful consequences, on the basis of the poten- 
tial harm that may have occurred.® 

The Secretary, through his Judicial Officer, has long decreed 
that severe sanctions shall be the pattern for violation of agricul- 
tural regulatory programs. Jn re Braxton Worsley, 33 Agric. Dec. 
1547, 1556-71 (1974). See also In re Donald Hageman, S&H Hogs, 
Inc., et al 42 Agric. Dec. 531, 546 (1983), listing 13 cases in footnote 
three showing judicial approval of severe sanctions in seven differ- 
ent circuits. 

Routinely, where the violations are merely technical, or where 
the violation was triggered by (unexpected and unforeseen) circum- 
stances beyond control of the violator or where, at least in the con- 
ventional wisdom sense, many people would find mitigating cir- 
cumstances, the Department has assessed severe sanctions with ju- 
dicial approval. 

Basically, there is little or no discretion with reference to sanc- 
tions in USDA disciplinary proceedings. Essentially, sanctions are 
set by the complainant to reflect what complainant considers the 
risk or problem to be, and, unless there is some significant (and 
rare) failure, it should be accepted.? 

The innocent in heart and mind are not distinguished from the 
more culpable violators, in terms of sanctions assigned. 

Here, the violator acted in careless disregard of lawful require- 
ments, so that the inadvertent violation is, in this sense, wilful and 
subject to civil penalty. Butz v. Glover Livestock, 411 US 182, 187 
(1973); Goodman v. Benson, 286 F2d 896, 900 (CA7 1961); Townsend 
v. U.S., 95 F2d 352, 358 (CADC 1938) cert. denied, 332 US 851; Sil- 
verman v. CFTC, 549 F2d 28, 31 (CA 7 1977). 


6 For example, not every inadvertent violator of a red traffic signal is sentenced 
to 90 days in jail on the ground that great bodily harm or fatal injuries might have 
resulted from his violation. 

7 This shifting of what is normally a judicial function, the setting of a sanction 
for a violation, from an impartial source to a prosecutorial source, is apparently 
within the scope of the Administrative Procedure Act (5 USC 551 et seq). 
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Great weight must be given to the sanction recommended by the 
administrators. In re Sy B. Gaiber & Co., 31 AD 8438, 845-51, (1972); 
In re J. A. Speight, 33 AD 280, 310-19 (1974); In re Samuel Esposito, 
38 AD 614, 665 (1979). 

Thus, the order and sanction sought by complainant will be 
adopted. 


ORDER 


Respondent John Franklin Cave is assessed a civil penalty of 
$1,000.00 dollars.® 

This Decision and Order shall become final 35 days after service, 
unless appealed within 30 days of service (9 CFR 1.145a and 1.142c). 
A copy of this Order shall be served upon the parties. 

[This decision and order became final October 28, 1985.—Ed]. 


® This civil penalty shall be payable to the “Treasurer of the United States” by 
certified check or money order, and shall be forwarded to Joseph Pembroke, Office 
of the General Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250-1400, within ninety (90) days of the effective 
date of this Order. 
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In re: KEN WituiaMs and M. H. Rossins. AWA Docket No. 239. 
Order issued September 16, 1985. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER 


It is ordered that the complaint in this matter be and hereby is 
dismissed. 


In re: Don and BeuLtaH Focken. AWA Docket No. 310. Order 
issued September 16, 1985. 


Order issued by Victor W. Palmer, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


For good cause shown in complainant’s Motion to Dismiss, filed 
September 11, 1985, 
IT IS ORDERED, that the complaint in this proceeding, filed 
August 21, 1984, be, and hereby is, dismissed. 


In re: RocKLAND Farms, Inc. AWA Docket No. 351. Decided Sep- 
tember 26, 1985. 


Compliance with the Act—Civil penalty—Consent. 


Mary K. Hobbie, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seg.). A complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service pursuant to the 
Act and the applicable Rules of Practice was served upon respond- 
ent. This decision is entered pursuant to the consent decision provi- 
sion of the Rules of Practice (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, admits the remaining allegations of the 
complaint, waives hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding, to the entry of 
this decision. 
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Respondent further agrees to cease and desist from violating the 
Act and the regulations and standards under the Act. 

In consideration of the above, complainant agrees to the entry of 
the following order: 


ORDER 


a) A civil penalty of $500 is assessed against respondent. Re- 
spondent shall send a certified check or money order for that 
amount payable to the Treasurer of the United States to Mary 
Hobbie, Attorney, Marketing Division, Office of the General Coun- 
sel, Room 2014-S, U.S. Department of Agriculture, Washington, 
D. C. 20250 within 30 days of the effective date of this order. 

b) An order requiring respondent to cease and desist from violat- 
ing the Act and the regulations and standards under the Act is 
hereby entered against respondent. 

This order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


In re: St. THomas HosprraL MeEpIcAL CENTER. AWA Docket No. 
280. Order issued October 2, 1985. 


Order issued by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss is grant- 
ed. 


In re: JoEtta L. ANEs1, d/b/a Jo’s KENNEL. AWA Docket No. 267. 
Decided October 2, 1985. 


Dealer—Violations of requirements relating to dog and cat kennels—Civil penalty, 
suspended—License revoked. 

The Judicial Officer affirmed Judge Palmer’s order revoking respondent’s license as 
a dealer and assessing a (suspended) $1,000 civil penalty, because of violations of 
sanitary and other requirements relating to dog kennels. Respondent was not enti- 
tled to a hearing before a federal judge nor to a public defender. Respondent’s viola- 
tions were willful and therefore written notice was not required. Respondent’s con- 
sent to photographs was not required. Warrantless inspections are permitted. Com- 
plainant need only prevail by a preponderance of the evidence. 
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Donald A. Tracy, for complainant. 
Respondent, pro se. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seg.), and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seg.). On July 11, 1985, Ad- 
ministrative Law Judge Victor W. Palmer (ALJ) issued an initial 
decision and order directing respondent to cease and desist from 
violating the Act and regulations, assessing a (suspended) civil pen- 
alty of $1,000, and revoking respondent’s license as a dealer. 

On August 6, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).! The case was referred to the Judicial Officer for deci- 
sion on August 28, 1985. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based on a careful reading of the entire record in this case, the 
initial decision by the ALJ is adopted as the final decision in this 
case (with a few minor changes). Additional conclusions by the Ju- 
dicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Animal Welfare 
Act (7 U.S.C. §§ 2131-56 (1982)), instituted by a complaint filed Sep- 
tember 14, 1988, by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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On May 4, 1984, an amended complaint was filed alleging that 
respondent’s kennel was in violation of regulations issued under 
the Act regarding watering, cleaning, sanitation, housekeeping, 
and not having sufficient employees to maintain prescribed animal 
husbandry practices (9 CFR §§ 3.6-3.8 (1985)). 

The respondent, JoEtta L. Anesi, filed an answer to the amended 
complaint on May 30, 1984, and requested that the hearing be held 
in the federal court at Hannibal, Missouri, “by a non-partisan fed- 
eral judge and not by an administrative law judge under the influ- 
ence of the Department of Agriculture.” Mrs. Anesi also requested 
that a public defender be appointed to represent her at the hear- 
ing. 

In response to complainant’s motion of January 25, 1985, that 
the case was ready for hearing, respondent repeated her request 
that free public counsel be appointed and that the hearing be held 
“before a federal judicial law judge, and not an administrative law 
judge from the Department of Agriculture.” 

On February 22, 1985, complainant filed a reply to respondent’s 
request, specifying the legislative scheme for holding administra- 
tive proceedings with subsequent judicial review in a United States 
Court of Appeals. Complainant further pointed out that neither the 


rules of practice nor the Constitution requires appointed counsel in 
administrative proceedings, and cited Lassiter v. Dep’t. of Social 
Services, 452 U.S. 18 (1981). In its reply, complainant also noted the 
address and telephone number of the local Legal Services Corpora- 
tion of Northeast Missouri. 


By letter of February 19, 1985, Mrs. Anesi insisted that she had a 
right to a hearing before “a judicial law judge, and not one from 
the Department of Agriculture which is the same department 
which is bringing the case against me.” On March 11, 1985, I issued 
a Notice to the Parties advising Mrs. Anesi that this case may only 
be heard by an administrative law judge, assuring her of a fair 
hearing, and setting the hearing for April 17, 1985, in Hannibal, 
Missouri. 

By letter received in the Hearing Clerk’s Office on March 25, 
1985, Mrs. Anesi requested a postponement of the hearing and also 
requested that simple procedures be followed at the hearing so that 
she may adequately represent herself. Thereupon, the hearing was 
rescheduled to be held on June 11, 1985, and the Notice of Resched- 
uled Hearing advised Mrs. Anesi that her request that the proceed- 
ings be kept as simple as possible would be honored and that a tele- 
phone conference would be held on April 16, 1985, to explain the 
procedure that would be followed. 
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On June 5, 1985, a prehearing telephone conference was conduct- 
ed, subsequent to which a Summary of the Telephone Conference 
was filed and made part of the official record of the proceeding, 
with copies served upon the parties. Thereafter, the hearing was 
held in Hannibal, Missouri, before me on June 11, 1985. At the con- 
clusion of the hearing, the schedule for filing proposed findings, 
conclusions, and supporting briefs was set, but respondent was ab- 
solved from the necessity of filing such documents. However, both 
parties did file appropriate documents for my consideration. 

Upon consideration of the evidence of record and the arguments 
by the parties, it has been decided that an order should be entered 
directing the respondent to cease and desist from violating the reg- 
ulations issued under the Act, assessing a civil penalty of $1,000.00 
to be held in abeyance provided that she does not violate any of the 
provisions of the order being entered within two years from its ef- 
fective date, and revoking respondent’s license as a Class A dealer 
under the Act. 


FINDINGS 


1. Respondent, JoEtta L. Anesi, is an individual doing business as 
“Jo’s Kennel” at RR 3, Kirksville, Missouri 63501. 

2. At all times material herein, respondent was a licensed Class 
A dealer under the Act, holding license No. 43QQ. 

3. At the time respondent’s license No. 483QQ was issued on No- 
vember 9, 1972, and upon submission of her annual report in subse- 
quent years, respondent acknowledged receipt of a copy of the reg- 
ulations and standards contained in Title 9, Chapter 1, subchapter 
A of the Code of Federal Regulations and agreed to comply with 
these regulations and standards. 

4. A series of eight inspections of respondent’s kennel was con- 
ducted from October 9, 1979 through December 9, 1980. These in- 
spections led to charges of numerous violations of the Act and reg- 
ulatory standards, including violations of the housekeeping, clean- 
ing, and sanitation standards of 9 CFR § 3.7. Proceedings were com- 
menced under the Act and resulted in a consent decision entered 
August 13, 1981. In re Anesi 40 Agric. Dec. 1093 (1981). In this deci- 
sion, respondent agreed to abide by each and every provision of the 
Animal Welfare Act and the standards and regulations issued 
thereunder. The decision also contained a cease and desist order 
and a thirty-day suspension of respondent’s license. 

5. Respondent’s kennel was inspected on February 17 and March 
8, 1982 by Animal and Plant Health Inspection Service personnel. 
On these dates, respondent was found to be in violation of the 
cease and desist order of August 13, 1981, and the applicable regu- 
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lations and standards. The following conditions were recorded 
during these inspections: 

(a) rusty water pans were in use; 

(b) excreta was accumulated in primary enclosures and on con- 
crete runs; 

(c) cat primary enclosures had not been sanitized often enough 
to prevent an accumulation of debris and excreta; and 

(d) trash was on the grounds of the kennel area. 

6. After the inspection of February 17, 1982, respondent was 
given a copy of the written inspection report. Her signature ap- 
pears on the original copy that was retained by the inspector and 
shows that she was given written notice that her premises did not 
meet the minimum standards required by the regulations and that 
she was given until March 3, 1982, to correct the violations. The 
inspection of March 8, 1982, revealed that the violations persisted. 

7. Respondent’s kennel was inspected again on April 8, 1982, 
April 22, 1982, November 22, 1982, December 6, 1982, May 9, 1983, 
May 25, 1983, June 13, 1983, June 27, 1983, July 19, 1983, March 
29, 1984, August 15, 1984, September 4, 1984, and February 28, 
1985. Eight of these inspections revealed violations of the cease and 
desist order and of the applicable regulations, including those re- 
garding structural strength of facilities, storage of food and bed- 


ding, watering, cleaning, sanitation, housekeeping, and veterinary 
care. 

8. Respondent’s most recent annual report shows a total gross 
income derived from the sale of animals for her most recent busi- 
ness year of $2,515.00. 


CONCLUSIONS 


1. Respondent violated the Animal Welfare Act (7 U.S.C. §§ 2131- 
56) by the following violations of regulations promulgated by the 
Secretary pursuant to 7 U.S.C. § 2143(a): 

(a) Respondent violated 9 CFR § 3.6 on February 17 and March 
8, 1982, by failing to keep watering cans clean and free of rust. 

(b) Respondent violated 9 CFR § 3.7(a)-(c) on February 17 and 
March 8, 1982, by failing to keep her dog cages free of accumulated 
excreta and by failing to keep her premises clean, in good repair, 
and free of accumulations of trash. 

(c) Respondent violated 9 CFR § 3.7(b)(2) on February 17 and 
March 8, 1982, by failing to sanitize primary enclosures for cats 
often enough to prevent accumulation of debris and excreta. 

(d) Respondent violated 9 CFR §3.7(c) on February 17 and 
March 8, 1982, by failing to keep her premises free of accumula- 
tions of trash. 
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(e) Respondent violated 9 CFR § 3.8 on February 17 and March 
8, 1982, by failing to use a sufficient number of employees to main- 
tain the level of animal husbandry required by the Act and its reg- 
ulations and standards. 

2. The violations listed above were of a willful nature and contra- 
vened the cease and desist order of August 13, 1981. A cease and 
desist order prohibiting respondent from violating the Act in the 
future shall be entered, and respondent’s license shall be revoked. 
Upon due consideration of the size of respondent’s business, the 
gravity of the violations, respondent’s lack of good faith, and the 
history of previous violations, the appropriate civil penalty to be 
assessed is $1,000.00 which shall be suspended and held in abey- 
ance provided that respondent does not violate any of the provi- 
sions of the order being entered within two years from its effective 
date. 


DISCUSSION 


The amended complaint in this case alleged that respondent vio- 
lated minimum standards for watering, cleaning, sanitation, house- 
keeping, and employees on February 17 and March 8, 1982. The 
testimony of two experienced inspectors, Jean Nee and Mary Clary, 
proved these violations. Both inspectors testified to their training 
in interpretation and enforcement of the Animal Welfare Act regu- 
lations and to their extensive background in the care of animals 
prior to entering government service. The testimony of these credi- 
ble witnesses as to the conditions at respondent’s kennel on Febru- 
ary 17 and March 8, 1982, was corroborated by contemporaneous 
inspection reports and photographs. This testimonial and documen- 
tary evidence establishes beyond any reasonable doubt the exist- 
ence of the alleged violations. 

Respondent raised three defenses. The first was that weather 
conditions in February and March 1982 prevented cleaning and 
sanitation of her dog cages. Inspector Clary testified, however, that 
there are several ways to clean and sanitize cages even during the 
winter. Inspector Nee corroborated Ms. Clary on this point. In any 
event, the applicable regulations make no seasonal distinctions. 

A second issue raised by respondent in her opening statement 
concerned instructions given to Inspector Clary to reinspect re- 
spondent’s kennel in respect to violations noted on the March 8, 
1982 inspection report that had not been noted on the earlier Feb- 
ruary 17, 1982 inspection report. This instruction apparently grew 
out of a misapprehension of the requirements of 5 U.S.C. § 558 as 
adopted by 7 CFR § 1.33(b)(2). Section 558, part of the Administra- 
tive Procedure Act, requires written notice and an opportunity to 
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make corrections before governmental action affecting a license. 
Section 558 makes exception, however, whenever the violations are 
“wilful” because they were committed intentionally or in careless 
disregard of legal duty. See Capitol Packing Co. v. United States, 
350 F.2d 67, 78-79 (10th Cir. 1965); Eastern Produce Co. v. Benson, 
278 F.2d 606, 609 (3d Cir. 1960). As Judge Weber put it in Jn re 
Dudley, 41 Agric. Dec. 1067 (1982), “For regulatory administrative 
law purposes, conduct is ‘wilful’ if a person does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous 
advice, or if the action is done with careless disregard of legal 
duties.” Id. at 1070. In the present case, respondent acted in care- 
less disregard of the duties imposed upon her as a licensed dealer. 
This constitutes wilfulness and brings this case within the wilful- 
ness exception to section 558. Dr. Sherman’s misunderstanding of 
this point of law cannot estop the Secretary from enforcing the 
Animal Welfare Act. See In re Deboer, 35 Agric. Dec. 464, 468-70 
(1975). 

The third issue raised by respondent as a defense was that she 
had not consented to the taking of the photographs received in evi- 
dence as Complainant’s Exhibit No. 5. A similar defense was raised 
in In re Stumbo, 43 Agric. Dec. ___, (Aug. 7, 1984), aff'd mem., No. 
84-4154 (2d Cir. July 10, 1985) (not to be cited as precedent). As 
stated in that decision by the Judicial Officer: 


“. . section 2146(a) of the Act provides that the Secretary 
shall make such inspections as he deems necessary to 
police compliance with the Regulations and Standards 
issued pursuant to the authority in Section 2143(a) of the 
Act. The conduct of an investigation is left to the investi- 
gator; however, it is evident from the detailed nature of 
the reports which an investigator is required to make that 
an investigation must be thorough. Sanctions for a licens- 
ee’s non-compliance-with Regulations and Standards are 
severe. It is in the best interest of licensees that facts be 
disclosed, so that the reason for a citation for non-compli- 
ance be self-evident and that corrective actions can be 
demonstrated. 


“Photographs are a well-known and universal means of 
clearly depicting the condition of a facility. No better or 
non-controversial substitute has as yet been devised. And 
it is a method which agency investigators deem necessary 
to conduct a fair investigation . . . . We find no violation 
of any rights of respondent in the taking of photographs of 
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respondent’s facility during the course of an authorized in- 

spection.” 
When this issue was raised, I asked counsel for complainant to cite 
cases revealing the present legal status of warrantless inspections 
conducted under the Act. A review of the cases set forth in com- 
plainant’s brief indicates that such a warrantless inspection does 
not come within those Supreme Court cases which requireaadminis- 
trative warrants: Camara v. Municipal Court, 387 U.S. 523 (1967); 
See v. City of Seattle, 387 U.S. 541 (1967); and Marshall v. Barlow’s, 
Inc., 436 U.S. 307 (1978). A warrant requirement would significant- 
ly frustrate the effective enforcement of the Animal Welfare Act 
and, therefore, appears to be within an exception to the adminis- 
trative warrant requirement recognized by the Supreme Court in 
Donovan v. Dewey, 452 U.S. 594 (1981) (mine safety); United States 
v. Biswell, 406 U.S. 311 (1972) (gun control); Colonade Catering 
Corp. v. United States, 397 U.S. 72 (1970) (alcoholic beverages). 

Moreover, even if the requirement for administrative warrants 
applied to inspections made under this Act, the facts and circum- 
stances of this case make it clear that respondent gave her volun- 
tary consent to the inspection and thereby completely satisfied the 
Fourth Amendment warrant requirements. See Schneckloth v. Bus- 
tamonte, 412 U.S. 218 (1973). 

Respondent has repeatedly failed to comply with the Depart- 
ment’s standards and regulations as issued to protect the health 
and welfare of dogs and cats that are in the care of kennel opera- 
tors. Her conduct must be considered as wilful in light of the fact 
that she violated her express agreement embodied in the August 
13, 1981, consent decree, and the fact that after each reinspection, 
when found to have brought her premises into compliance with the 
standards, she would quickly lapse again into non-compliance. 

Mrs. Anesi basically has operated the kennel by herself, with 
some occasional help from part-time employees and her son who at- 
tends school. The kennel houses approximately 50 dogs and as 
many as 17 cats at a time. Included in that number are as many as 
30 puppies as well as kittens, which she breeds for sale through a 
broker. It is no wonder, then, that respondent is unable to meet the 
regulations and standards for the proper watering, cleaning, sanita- 
tion and housekeeping of all its animals. 

Respondent’s 1984 report shows she derived a total of $2,515.00 
from the sale of animals last year. Implicit in her arguments that 
her compliance with the regulations was reasonable is an underly- 
ing contention that she cannot afford to hire the employees needed 
to properly run the kennel and still make a profit. The goal of the 
Act, however, is to assure that animals within the care of those 
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subject to the Act’s requirements will receive humane and appro- 
priate care and treatment. It is for these reasons that I have decid- 
ed that respondent’s license should be revoked and that a cease 
and desist order prohibiting future violations should be entered. 

Upon considering the size of respondent’s business, the gravity of 
the violations, the fact that respondent has not demonstrated good 
faith in gomplying with the regulations, and her history of repeat- 
ed violations, I have decided that the $1,000.00 civil penalty re- 
quested by complainant is appropriate, but that its payment should 
be suspended and held in abeyance provided that she does not vio- 
late any of the provisions of the order entered this day within two 
years from its effective date. 

Accordingly, the following order is hereby entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal, in the main, reargues matters that were 
fully considered by the ALJ and correctly decided. No useful pur- 
pose would be served by further discussion of these matters. In 
short, the record contains ample evidence to support the ALJ’s 
findings,? and the record reveals no procedural irregularities. 

Although the record here amply supports the ALJ’s conclusion 
that respondent’s violations were willful (see In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975)), a determination of willfulness is 
not necessary since respondent received numerous notices as to vio- 
lations similar to those involved here, with an opportunity to dem- 
onstrate or achieve compliance. Accordingly, her license may be re- 
voked irrespective of whether the violations involved here were 
willful. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent, her agents, employees, successors, and assigns, 
acting directly or indirectly, or through any corporation, partner- 
ship, trust or other device whatsoever, shall cease and desist from 
violating 9 CFR §§ 3.6-.8 (1985) and from violating any and all 
other provisions of the Animal Welfare Act, 7 U.S.C. §§ 2121-56 
(1982), and the regulations and standards issued under the Act, 9 
CFR §§ 1.1-4.142 (1985). 


2 Complainant need only prevail by a preponderance of the evidence. See Herman 
& MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 
91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 
(1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 
1980). 
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Respondent is hereby assessed a civil penalty of $1,000 which 
shall be paid by certified check or money order payable to the 
Treasurer of the United States and forwarded to counsel for the 
complainant at the following address: Office of the General Coun- 
sel, Marketing Division, United States Department of Agriculture, 
Room 2014-South Building, Washington, D.C. 20250-1400. 

Respondent’s license as a dealer under the Animal Welfare Act 
is hereby revoked. 

The aforesaid $1,000 civil penalty, however, is hereby suspended 
and shall be held in abeyance, provided respondent does not violate 
any of the provisions of this order within 2 years from the date this 
order becomes effective. 

This order shall become effective on the 30th day after service 
hereof on respondent. 


In re: Kore Yover. AWA Docket No. 307. Order issued October 18, 
1985. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss the case. 

In support of complainant’s motion, complainant has stated that 
respondent is no longer operating the guinea pig business which 
gave rise to the charges in this case. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is hereby or- 
dered that this complaint is dismissed without prejudice. 


In re: FRANK Pate, Jr. AWA Docket No. 329. Decided October 21, 
1985. 


Operating as a dealer without a license—Civil penalty—Consent. 


Mary Hobbie, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seg.). A complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service pursuant to the 
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Act and the applicable Rules of Practice was served upon respond- 
ent. This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice. (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, admits the remaining allegations of the 
complaint, waives hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding, to tne entry of 
this decision. 

Respondent is no longer in the business of selling dogs and cats 
in commerce and agrees to cease and desist from violating the Act 
and the regulations and standards under the Act (9 CFR §1.1 et 
seq.). 


DECISION 


1. Frank Pate, Jr., hereinafter referred to as respondent, is an 
individual whose mailing address is Box 104, Brendle Rd., Good- 
ville, PA 17528. 

2. At no time material herein was respondent licensed as a 
dealer under the Act. 

3. On November 9, November 26, and December 3, 1982, respond- 
ent sold a total of 24 cats to Bio Medical Associates, Inc., Frien- 
densburg, Pennsylvania, without the benefit of a dealer’s license in 
violation of section 2134 of the Act (7 U.S.C. § 2134). 

4. On seven different occasions from February 1, 1983, through 
February 27, 1983, respondent, after having been informed of the 
need for a license, sold a total of 7 cats and 19 dogs to Vrana Re- 
search Animals, Millville, New Jersey without the benefit of a 
dealer’s license in violation of section 2134 of the Act (7 U.S.C. 
§ 2134). 


ORDER 


1. Respondent, his agents and employees, directly or indirectly 
through any corporate device, shall cease and desist from violating 
the Act and the regulations under the Act. 

2. A civil penalty of $1,000 is assessed against respondent. The 
entire amount of the civil penalty is suspended conditional upon 
the agreement of respondent to continue to refrain from selling 
dogs or cats without a license and upon the compliance of the re- 
spondent with the cease and desist order contained herein. 

This order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon respondent. 
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In re: FANNIE Zook. AWA Docket No. 287. Order issued October 22, 
1985. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case. 

In support of this motion, complainant has stated that respond- 
ent is no longer operating the guinea pig business which gave rise 
to the charges in this case. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is hereby or- 
dered that this complaint is dismissed without prejudice. 


In re: ANNIE Zoox. AWA Docket No. 285. Order issued October 24, 
1985. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 
ORDER 
Complainant has moved to dismiss this case. 


In support of this motion, complainant has stated that respond- 
ent is no longer operating the guinea pig business which gave rise 
to the charges in this case. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is hereby or- 
dered that the complaint, filed April 25, 1984, is dismissed without 
prejudice. 


In re: CHARLES W. Woop. AWA Docket No. 361. Decided October 
24, 1985. 


Dealer—Compliance with standards and regulations—Civil penalty, suspended— 
License revoked—Consent. 


Robert A. Ertman, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), (“Act”) by a Complaint filed by 
the Administrator, Animal and Plant Health Inspection Service 
(“APHIS”), United States Department of Agriculture, charging 
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that respondent violated the regulations and standards issued 
under the Act (9 CFR § 1.1 et seg.) This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to these proceedings (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations contained in 
the complaint, specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions, and waives oral hearing and further procedure. Complainant 
and respondent agree for the purpose of settling this procedure to 
the entry of this decision. 


FINDINGS OF FACT 


1. Respondent is an individual whose mailing address is Oak Hill 
Road, Box 785, Monmouth, Maine 04259. 

2. At all times material herein respondent was licensed as a 
dealer under the Act. 

3. At the time of his original license application, respondent re- 
ceived a copy of the regulations and standards contained in 9 CFR 
Chapter 1, Subchapter A, and agreed in writing to comply with 
said standards and regulations. 


CONCLUSION 


Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision and order, this deci- 
sion and order will be entered. 


ORDER 


1. Respondent shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. § 2131 et seg.) and the standards and 
regulations issued thereunder (9 CFR § 1.1 et seg.) and shall cease 
and desist from any violation thereof, and in particular shall not 
act as a dealer, broker, or exhibitor, without being licensed as re- 
quired. 

2. Respondent’s license as a dealer under the Act is revoked. 

3. Respondent is assessed a civil penalty of $2,000, which is 
_ hereby suspended conditional upon his compliance with this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondent. 
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In re: JoEtta L. Angst, d/b/a Jo’s KENNEL. AWA Docket No. 267. 
Order issued October 29, 1985. 


Order issued by Donald A. Campbell, Judicial Officer. 
ORDER DENYING PETITION FOR RECONSIDERATION 


On October 18, 1985, respondent filed a Petition to Reconsider 
the decision of the Judicial Officer, alleging that various facts are 
erroneously stated in the Decision and Order. The facts alleged in 
the Petition for Reconsideration, if true, would not warrant any 
change in the order and, therefore, the Petition for Reconsideration 
is denied. 


In re: Dan S. Kinstncer. AWA Docket No. 285. Order issued Octo- 
ber 29, 1985. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case. 

In support of this motion, complainant has stated that respond- 
ent is no longer operating the guinea pig business which gave rise 
to the charges in this case. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is hereby or- 
dered that this complaint is dismissed without prejudice. 


In re: Marion Lowe. AWA Docket No. 296. Order issued October 
29, 1985. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss is grant- 
ed. 
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In re: HuGH REyNo ps, d/b/a REYNoLps Farms. ERCIA Docket No. 
4. Order issued September 5, 1985. 


Order issued by John A. Campbell, Administrative Law Judge. 


ORDER 


On the motion of complainant, and for good cause shown, the 
complaint in this proceeding is hereby dismissed without prejudice. 
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In re: Apex Meat Company. FMIA Docket No. 78. Decided Septem- 
ber 5, 1985. 


Indefinite withdrawal of inspection service due to felony convictions of respond- 
ent’s president—Order stayed pending appeal of criminal convictions and this 
order. 

The Judicial Officer affirmed Judge Weber’s decision withdrawing inspection service 
indefinitely from respondent because respondent’s president, Aaron Magidow, was 
convicted of 23 felonies. The felony convictions involved Aaron Magidow’s participa- 
tion as an outlet (fence) for meat purchased by criminal associates on credit, with 
intent not to pay the suppliers. Mitigating circumstances such as community activi- 
ties, charitable contributions, employee hardship, and tax consequences have been 
considered, but are not sufficient to avoid the sanction imposed here. Aaron Magi- 
dow took the Fifth Amendment to every question other than his name and business 
occupation and, therefore, I infer that his testimony would have been adverse to re- 
spondent’s position. Since respondent offered evidence of its good character, it is ap- 
propriate to take into consideration the prior felony convictions of respondent and 
its president for bribing meat graders and an inspector. The ALJ properly refused to 
receive in evidence and consider the evidentiary record in the criminal proceeding 
involving Aaron Magidow. Respondent’s request to reopen the hearing to introduce 
new evidence as to respondent’s present compliance with the inspection program is 
denied since it would not change the result in this case. Most respondents comply 
with the relevant regulatory program during the course of the litigation. The record 
indicates that the administrative officials would be willing to reinstate inspection 
service at respondent’s plant if Aaron Magidow disassociates himself from the plant, 
or if his life and integrity change. 


Marshall Marcus, for complainant. 
Philip Olsson, Washington, D.C. for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative proceeding for the withdrawal of feder- 
al meat inspection services provided to respondent under the Fed- 
eral Meat Inspection Act (21 U.S.C. § 601 et seg.). On May 30, 1985, 
Administrative Law Judge William J. Weber (ALJ) issued an ini- 
tial Decision and Order withdrawing such inspection service indefi- 
nitely from respondent. 

On July 2, 1985, respondent filed a petition to reopen the hearing 
and an appeal to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 CFR §2.35).* On July 26, 
1985, the case was referred to the Judicial Officer for decision. 


* The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 

Continued 
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Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, with a few changes that are trivial, except that the top para- 
graph on page 32 is omitted, in which the ALJ refused to draw an 
adverse inference against Mr. Magidow because he refused to testi- 
fy, invoking the Fifth Amendment. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


Aaron Magidow, President of Respondent Apex Meat Co., of Los 
Angeles, California, was convicted of a total of 23 felonies ! based 
on fraud, in the United States District Court for the Central Dis- 
trict of California. 

The indictment upon which the convictions were based include, 
in relevant part for purposes here, charges as follows: 2 


“B. THE SCHEME TO DEFRAUD 


7. Beginning in or about July of 1979, and continuing to in or 
about November of 1979, within the Central District of California 
and elsewhere, defendants LEVY, HACKEL, PLUMERI, and MA- 
GIDOW, along with other persons both known and unknown to the 
Grand Jury, devised, intended to devise, and knowingly participat- 
ed in, a scheme to defraud and to obtain money and property from 
suppliers of meat and related products, by means of false and 
fraudulent pretenses, and representations and promises, all in vio- 
lation of the mail and wire fraud statutes, 18 U.S.C. §§ 1341 and 
1348. 

8. To carry out and conceal the illegal purposes of their fraudu- 
lent scheme, defendants LEVY, HACKEL, PLUMERI, and MAGI- 
DOW engaged, and caused other persons to engage in various acts, 
transactions, and courses of business which were designed and en- 
abled them: 


cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 

1 Aaron Magidow and four others were indicted by a federal grand jury (Docket 
CR 82-822) for 44 felonies involving, in various combinations, fraud by mail (18 USC 
1341), wire (18 USC 1343), and causing others to do illegal acts (18 USC 2(b)). (Com- 
plainant’s Exhibit #1, [“CE #1”) 

2 Counts 1 through 18 charge violation of all three sections, mail fraud, wire 
fraud and “causing an [illegal] act to be done.” 
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(a) to obtain more than $900,000 in merchandise for ALACAL 
from various brokers and/or suppliers of meat and related products 
(“victim suppliers”] on credit; 

(b) to resell this merchandise to defendant MAGIDOW’s Apex 
Meat Company and others at prices below ALACAL’s cost, ena- 
bling defendant MAGIDOW and the other purchasers to resell it at 
substantial profits; 

(c) to divert and misappropriate the monies ALACAL received 
from reselling this merchandise, to the personal benefit of defend- 
ants LEVY, HACKEL, and PLUMERI, leaving ALACAL insolvent 
and unable to pay the victim suppliers who had originally supplied 
the merchandise on credit. More specifically: 

9. Beginning in or about July of 1979, defendants LEVY, 
HACKEL and PLUMERI would and did contact, and cause others 
to contact, victim suppliers for the purpose of inducing these victim 
suppliers to provide meat and related products to ALACAL on 
credit. 

10. It was a further part of this scheme that defendants LEVY, 
HACKEL, PLUMERI, and MAGIDOW would and did make, and 
caused others to make, false and fraudulent representations to 
these victim suppliers in order to induce them to ship product to 
ALACAL on credit. These misrepresentations included, but were 
not limited to, the following: 

(a) that ALACAL would pay promptly and in full for all of the 
product supplied to it on credit; 

(b) that ALACAL was a viable, solvent company with a good 
credit history and a solid financial background; 

(c) that ALACAL was a legitimate business intended to make a 
profit. 

11. In addition to these misrepresentations, defendants LEVY, 
HACKEL, and PLUMERI would and did conceal and fail to dis- 
close, and caused others to conceal and not disclose, other impor- 
tant facts which would have adversely affected the victim suppli- 
ers’ willingness to ship product to ALACAL on credit. These con- 
cealed and undisclosed facts included, but were not limited to, the 
following: 

(a) that defendant LEVY was not using his true name, but 
rather was using the alias “Mel Schwartz”; 

(b) that the companies whose names defendants furnished to 
victim suppliers as credit references, including defendant MAGI- 
DOW’s Apex Meat Company, did not have the favorable credit ex- 
perience with ALACAL that they claimed; 

(c) that defendants LEVY and HACKEL had procured the fa- 
vorable bank references they furnished to victim suppliers by sub- 
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mitting false financial information about ALACAL and its princi- 
pals to these banks, and by depositing numerous worthless checks 
into ALACAL’s accounts at these banks so as to temporarily inflate 
the account balances; 

(d) that defendants LEVY, HACKEL and PLUMERI intended 
to and would immediately resell the victim suppliers’ product to 
defendant MAGIDOW and others below ALACAL’s cost and there- 
after divert the proceeds of these sales to their own personal bene- 
fit, so that ALACAL would be unable to pay the victim suppliers 
for these products. 

12. It was further a part of this scheme that defendants LEVY, 
HACKEL, and PLUMERI would and did use various means and de- 
vices to divert to themselves and their associates monies received 
by ALACAL from the resale of the victim supplier’s product, there- 
by leaving ALACAL with no funds with which to pay the victim 
suppliers for the product. These means and devices included the 
following, among others: 

(a) writing checks against ALACAL’s bank accounts to pay 
their own personal expenses; 

(b) converting to their personal use checks from other parties 
payable to ALACAL; 

(c) writing ALACAL checks to third parties who were nomi- 
nees for the defendants; 

(d) wire transferring funds out of ALACAL’s bank account to 
one or more entities controlled by the defendants, including Mal- 
lard Meat Co., a shell company controlled by defendant LEVY. 

13. It was further a part of this scheme that after defendants 
LEVY, HACKEL, and PLUMERI had fraudulently obtained prod- 
uct from victim suppliers and sold this product to defendant MAGI- 
DOW and others, they made additional misrepresentations in order 
to induce victim suppliers to continue supplying ALACAL with 
product on credit, to lull them into believing that ALACAL would 
pay in full for this product as promised, and to prevent them from 
complaining to law enforcement or other governmental authorities. 
These misrepresentations included, but were not limited to, repre- 
sentations that: 

(a) ALACAL’s checks in payment for product would be, or had 
already been, sent to the victim suppliers; 

(b) the checks given to the victim suppliers were good and 
would be honored by ALACAL’s bank.” 


(CE #1, pages 2 through 6) 


Aaron Magidow was found guilty of 11 out of 18 counts 
under this general description. 





APEX MEAT COMPANY 
Volume 44 Number 5 


The indictment also charged, in relevant part for pur- 
poses here, in counts 19 through 22, that: ® 


“B. THE SCHEME TO DEFRAUD 


6. Beginning in or about March of 1980, and continuing to in or 
about May of 1980, within the Central District of California and 
elsewhere, defendants LEVY, PLUMERI, and MAGIDOW, along 
with other persons both known and unknown to the Grand Jury, 
devised, intended to devise, and knowingly participated in, a 
scheme to defraud and to obtain money and property from suppli- 
ers of meat and related products, by means of false and fraudulent 
pretenses, and representations and promises, all in violation of the 
wire fraud statute, 18 U.S.C. § 1343. 

7. To carry out and conceal the illegal purposes of their fraudu- 
lent scheme, defendants LEVY, PLUMERI, and MAGIDOW en- 
gaged, and caused other persons to engage in various acts, transac- 
tions, and courses of business which were designed and enabled 
them: 

(a) to obtain more than $100,000 in merchandise for Cincinnati 
Bi-Products from various brokers and/or suppliers of meat and re- 
lated products [“‘victim suppliers”] on credit; 

(b) to resell this merchandise to defendant MAGIDOW’s Apex 
Meat Company and others at prices below Cincinnati Bi-Products’ 
cost, enabling defendant MAGIDOW and the other purchasers to 
resell it at substantial profits; 

(c) to divert and misappropriate the monies Cincinnati Bi-Prod- 
ucts received from reselling this merchandise, to the personal bene- 
fits of defendants LEVY and PLUMERI, leaving Cincinnati Bi- 
Products insolvent and unable to pay the victim suppliers who had 
originally supplied the merchandise on credit. More specifically: 

8. Beginning in or about March of 1980, defendants LEVY and 
PLUMERI would and did contact, and caused others to contact, 
victim suppliers for the purpose of inducing these victim suppliers 
to provide meat and related products to Cincinnati Bi-Products on 
credit. 

9. It was a further part of this scheme that defendants LEVY 
and PLUMERI would and did make, and caused others to make, 
false and fraudulent representations to these victim suppliers in 
order to induce them to ship product to Cincinnati Bi-Products on 
credit. These misrepresentations included, but were not limited to, 
the following: 


3 Counts 19 through 22 charge violations of the wire fraud and “causing an [ille- 
gal] act to be done” sections. 
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(a) that Cincinnati Bi-Products would pay promptly and in full 
for all of the product supplied to it on credit; 

(b) that Cincinnati Bi-Products was a viable, solvent company 
with a good credit history and a solid financial background; 

(c) that Cincinnati Bi-Products was a legitimate business in- 
tended to make a profit. 

10. In addition to these misrepresentations, defendants LEVY 
and PLUMERI would and did conceal and fail to disclose, and 
caused others to conceal and not disclose, other important facts 
which would have adversely affected the victim suppliers’ willing- 
ness to ship product to Cincinnati Bi-Products on credit. These con- 
cealed and undisclosed facts included, but were not limited to, the 
following: 

(a) that defendants LEVY and PLUMERI were not using their 
true names, but rather were using aliases “Dante Flaviano” and 
“Chris Russo”, respectively; 

(b) that defendants LEVY and PLUMERI were previously asso- 
ciated with at least one prior meat distributing company that had 
gone out of business without paying its suppliers; 

(c) that the companies whose names defendants furnished to 
victim suppliers as credit references did not have the favorable 
credit experience with Cincinnati Bi-Products that they claimed; 

(d) that defendants LEVY and MAGIDOW had procured the fa- 
vorable bank references LEVY and others furnished to victim sup- 
pliers by submitting false financial information about Cincinnati 
Bi-Products and its principals to these banks; 

(e) that defendants LEVY and PLUMERI intended to and 
would immediately resell the victim suppliers’ product to defend- 
ant MAGIDOW and others, at prices below Cincinnati Bi-Products’ 
cost and thereafter divert the proceeds of these sales to their own 
personal benefit, so that Cincinnati Bi-Products would be unable to 
pay the victim suppliers for these products. 

11. It was further a part of this scheme that defendants LEVY 
and PLUMERI would and did use various means and devices to 
divert to themselves and their associates monies received by Cin- 
cinnati Bi-Products from the resale of the victim supplier’s product, 
thereby leaving Cincinnati Bi-Products with no funds with which 
to pay the victim suppliers for the product. These means and de- 
vices included the following, among others: 

(a) writing checks against Cincinnati Bi-Products bank ac- 
counts to pay their own personal expenses; 

(b) writing Cincinnati Bi-Products checks to third parties who 
were nominees for the defendants. 
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12. It was further a part of this scheme that after defendants 
LEVY and PLUMERI had fraudulently obtained product from 
victim suppliers and sold this product to defendant MAGIDOW and 
others, they made additional misrepresentations in order to induce 
victim suppliers to continue supplying Cincinnati Bi-Products with 
product on credit, to lull them into believing that Cincinnati Bi- 
Products would pay in full for this product as promised, and to pre- 
vent them from complaining to law enforcement or other govern- 
mental authorities. These misrepresentations included, but were 
not limited to, representations that: 

(a) Cincinnati Bi-Products’ checks in payment for product 
would be, or had already been, sent to the victim suppliers; 

(b) the checks given to the victim suppliers were good and 
would be honored by Cincinnati Bi-Products’ bank.” 

(CE #1, pages 9 through 13). 

Aaron Magidow was found guilty of 2 of the 4 counts under 
this general description. 

Counts 23 through 31 also involved a similar credit fraud 
scheme but for a household appliance discount store business, not a 
meat business. Aaron Magidow was not found guilty on any of 
these 9 counts. 

Counts 32 through 44 charge in relevant part, for purposes 
here that: ¢ 


“B. THE SCHEME TO DEFRAUD 


8. Beginning in or about August of 1981, and continuing to in or 
about April of 1982, within the Central District of California and 
elsewhere, defendants LEVY, HACKEL, PLUMERI, MAGIDOW, 
BERTON and unindicted participant Barry Benjamin, along with 
other persons both known and unknown to the Grand Jury, de- 
vised, intended to devise, and knowingly participated in, a scheme 
to defraud and to obtain money and property from suppliers of 
meat and related products, by means of false and fraudulent pre- 
tenses, and representations and promises, all in violation of the 
wire fraud statute, 18 U.S.C. § 1343. 

9. To carry out and conceal the illegal purposes of their fraudu- 
lent scheme, defendants LEVY, HACKEL, PLUMERI, BERTON, 
and MAGIDOW engaged, and caused other persons to engage, in 
various acts, transactions, and courses of business which were de- 
signed and enabled them: 


Counts 32 through 44 charge violation of the wire fraud and “causing an [ille- 
gal] act to be done” sections. 
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( 

(a) to obtain more than $750,000 in merchandise for DCI from 
various brokers and/or suppliers of meat and related products 
(“victim suppliers”] on credit; 

(b) to resell this merchandise to defendant MAGIDOW’s Apex 
Meat Company and others at prices below DCI’s cost, enabling de- 
fendant MAGIDOW and the other purchasers to resell it at sub- 
stantial profits; 

(c) to divert and misappropriate the monies DCI received from 
reselling this merchandise, to the personal benefit of defendants 
LEVY, HACKEL, PLUMERI, and BERTON, leaving DCI insolvent 
and unable to pay the victim suppliers who had originally supplied 
the merchandise on credit. More specifically: 

10. Beginning in or about August of 1981, defendants LEVY, 
HACKEL, PLUMERI, and BERTON would and did contact, and 
caused others to contact, victim suppliers for the purpose of induc- 
ing these victim suppliers to provide meat and related products to 
DCI on credit. 

11. It was a further part of this scheme that defendants LEVY, 
HACKEL, PLUMERI, and BERTON would and did make, and 
caused others to make, false and fraudulent representations to 
these victim suppliers in order to induce them to ship product to 
DCI on credit. These misrepresentations included, but were not 
limited to, the following: 

(a) that DCI would pay promptly and in full for all of the prod- 
uct supplied to it on credit; 

(b) that DCI was a viable, solvent company with a good credit 
history and a solid financial background; 

(c) that DCI was a legitimate business intended to make a 
profit. 

12. In addition to these misrepresentations, defendants LEVY, 
HACKEL, PLUMERI, and BERTON would and did conceal and fail 
to disclose, and caused others to conceal and not disclose, other im- 
portant facts which would have adversely affected the victim sup- 
pliers’ willingness to ship product to DCI on credit. These concealed 
and undisclosed facts included, but were not limited to, the follow- 
ing: 

(a) that defendants LEVY and PLUMERI were not using their 
true names, but rather were using the aliases “John T. Corrodi, 
Jr.”, and “Andy Russell’, respectively; 

(b) that defendants LEVY, HACKEL, and PLUMERI were pre- 
viously associated with at least two other meat distributing compa- 
nies that had gone out of business without paying their suppliers; 
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(c) that the companies whose names defendants furnished to 
victim suppliers as credit references did not have the favorable 
credit experience with DCI that they claimed; 

(d) that defendants LEVY, PLUMERI, and BERTON had pro- 
cured the favorable bank references they furnished to victim sup- 
pliers by submitting false financial information about DCI and its 
principals to these banks; 

(e) that defendants LEVY, HACKEL, PLUMERI, and BERTON 
intended to and would immediately resell the victim suppliers’ 
product to defendant MAGIDOW and others below DCI’s cost and 
thereafter divert the proceeds of these sales to their own personal 
benefit, so that DCI would be unable to pay the victim suppliers for 
these products. 

13. It was further a part of the scheme that unindicted partici- 
pant Barry Benjamin would and did form and operate a company 
known as Eureka Seafood Company, to be the pretended purchaser 
of the meat and related products being resold by DCI and thereby 
conceal the role of defendant MAGIDOW’s company, Apex, as the 
real recipient of these resold products. 

14. It was further a part of this scheme that defendants LEVY, 
HACKEL, PLUMERI, and BERTON would and did use various 
means and devices to divert to themselves and their associates 
monies received by DCI from the resale of the victim supplier’s 
product, thereby leaving DCI with no funds with which to pay the 
victim suppliers for the product. These means and devices included 
the following, among others: 

(a) writing checks against DCI’s bank accounts to pay their 
own personal expenses; 

(b) converting to their personal use checks from other parties 
payable to DCI; 

(c) writing DCI checks to third parties who were nominees for 
the defendants; 

(d) diverting DCI’s receipts through Eureka Seafood Company, 
a shell company controlled by the defendants. 

15. It was further a part of this scheme that after defendants 
LEVY, HACKEL, PLUMERI, and BERTON had fraudulently ob- 
tained product from victim suppliers and sold this product to de- 
fendant MAGIDOW and others, they made additional misrepresen- 
tations in order to induce victim suppliers to continue supplying 
DCI with product on credit, to lull them into believing that DCI 
would pay in full for this product as promised, and to prevent them 
from complaining to law enforcement or other governmental au- 
thorities. These misrepresentations included, but were not limited 
to, representations that: 
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(a) DCI’s checks in payment for product would be, or had al- 
ready been, sent to the victim suppliers; 
(b) the checks given to the victim suppliers were good and 
would be honored by DCI’s bank.” 
(CE #1, pages 19 through 23) 

Aaron Magidow was found guilty of 10 of the 13 counts under 
this general description. 

Aaron Magidow has been found guilty by a Jury in the United 
States District Court for the Central District of California (Docket 
CR 82-822-CBM) on 11 counts of wire and mail fraud, and causing 
an illegal act to be done, and 12 counts of wire fraud and causing ~ 
an illegal act to be done, for a total of 23 counts.5 

The Complainant believes that Respondent Apex Meat Company 
is “unfit to engage in [a] business requiring [meat] inspection” serv- 
ices, because Aaron Magidow, President of Apex Meat, has been 
convicted of these felonies. 

Aaron Magidow, by his corporate office, as well as his fulltime 
activities in operating and controlling the Respondent business, is a 
“responsibly connected person” with the Respondent corporation.® 

Thus, if Magidow’s convictions constitute “unfitness” then meat 
inspection services can, and should be, withdrawn from and denied 
to Apex Meat Company as long as Mr. Magidow has any connec- 
tion, control, influence with or benefit from Apex Meat Company. 

The core issue is whether or not the felony convictions of Aaron 
Magidow make Respondent Apex Meat “unfit” to receive meat in- 
spection services. ? 


5 The administrative complaint here charges that Magidow was convicted “of 
twenty-two (22) felonies involving wire fraud in violation of 18 USC 1343 for his par- 
ticipation in a series of schemes involving fraudulent meat purchasing practices.” 
Paragraph II of the Complaint. 

Respondent admits the September 19, 1983, covictions “of 22 counts of wire 
fraud.” 


The parties have not made any particular distinction between the wire fraud, 
mail fraud, or the causing another to do an illegal act, allegations. 


Nor has any point been made of the 22/23 felony discrepancy. (Complainant in its 
opening brief filed 3/8/85 urges a finding of conviction on “twenty-three felonies” 
without comment or objection by Respondent). 

The differences seem to be of little or no significance, factually or legally, though 
the findings will necessarily be limited to the Complaint allegations of twenty-two 
felonies. 

® The Secretary may refuse or deny meat inspection services to any business with 
a “responsibly connected” person who has been convicted of certain crimes. 21 USC 
671; section 401 of the Federal Meat Act. 

7 A crucial difficulty here is the unfocused approach by Complainant, and blind 
spots, mischaracterization and non-issues raised by Respondent. 
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However, Aaron Magidow is appealing those covictions to the 
United States Court of Appeals for the 9th Circuit and appears to 
raise serious issues that could or might result in a reversal of the 
convictions, or a remand for a new trial separate from his co-de- 
fendants. 

Thus, another prime, albeit procedural issue, is whether or not 
this administrative proceeding should be stayed pending the final 
outcome of the criminal process. 

The United States Department of Agriculture Judicial Officer 
(JO), in a ruling on questions certified to him, held that this admin- 
istrative proceeding need not, should not, be stayed, pending a final 
resolution of the criminal proceedings. 

On balance, although Respondent had raised what appear to be 
serious issues, and shown that irreparable injury may result from 
denial of a stay of these administrative proceedings, the JO held 
that “the public interest requires that this proceeding continue 
without delay.” In re Apex Meat Company, Ruling on Certified 
Questions, 48 Agric. Dec. ___, ____ J... Decision 2/14/84). 

Complainant may withdraw this necessary inspection service 
from Respondent Apex Meat Company only if the felony convic- 
tions of Magidow are such as to cause the Complainant to believe 
“that the public health is endangered by providing inspection to a 
convicted felon’s [Magidow’s] plant” . . . In re Apex Meat, Ruling 
on Certified Questions, supra, page 13 slip opinion. 

The Judicial Officer, in his ruling on certified questions (Jn re 
Apex Meat, supra, page 8 of the slip opinion) said: 

“The statutory grant of authority to the Secretary to withdraw 
meat inspection for a felony conviction is expressly limited to a 
withdrawal for “such period, or indefinitely, as he deems necessary 
to effectuate the purposes of this Act [i.e., the Federal Meat Inspec- 
tion Act, as amended] (emphasis added; 81 Stat. 584, 597 (1967), 
codified in 21 U.S.C. § 671). And the statutory grant of authority is 
limited to cases where the felony is of such nature as to support a 
finding that the recipient of inspection services is unfit to engage 
in any business requiring inspection as a result of the felony con- 
viction. As stated in Norwich Beef, supra, 38 Agric. Dec. at 394-96: 


However, inspection services are not to be withdrawn 
automatically because of the conviction of a felony. The 
felony must be of such nature as to support a finding that 
the recipient is “unfit to engage in any business requiring 
inspection” as a result of that felony (21 U.S.C. 671). 


Dr. Hatter explained that meat inspectors cannot con- 
tinuously observe all of the processing activities at a plant 
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and, therefore, the inspection service must be able to 
depend upon the reliability and integrity of the plant man- 
agement to be assured that the health and welfare of con- 
sumers will be protected. Such reliability and integrity are 
lacking here. Specifically, he testified (Tr. 23, 39-43): 


Q. Is there anything specifically about the way 
the meat inspection system works and the way 
the business works that creates a need for this 
type of integrity that you are talking about? 


A. Yes, because in this role we do not have and 
cannot have enough inspectors observing every op- 
eration that is going on, on a daily basis. We have 
inspectors that cover the sausage formulation, for 
example, where you have in one section the re- 
ceiving cooler of fresh meats, then you have the 
formulation, you have the spice room, which is all 
taking place, and then emulsion and stuffers. 
These are all taking place simultaneously so, 
therefore, we have to have the reliability, the in- 
tegrity of the plant management to be assured 


that when the inspector is not there to observe 
the actual procedure, that it will be carried out 
according to the rules and regulations. 


* * * * * * * 


Q. Dr. Hatter, the evaluation of these applica- 
tions which come into your office, would an indi- 
cation in response to these Blocks 19 and 20, that 
an individual associated with the organization 
was—would an indication that such an individual 
have been convicted of a crime of larceny who was 
associated with the organization cause any par- 
ticular concern on your part concerning the integ- 
rity of that facility and that operator? 


A. Yes, because the integrity, honesty and de- 
pendability of the applicants, including the oper- 
ation of the plant itself, is solely dependent upon 
the individuals within that plant to abide by the 
rules and regulations of when and when not the 
inspector might be on the premises, so that the 
matter of records, the formulation, the restricted 
ingredients going [into] each product would be car- 
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ried out depending upon the integrity of plant 
management. 


* * * * * * * 


Q. If, on the same application, you were in- 
formed that an individual connected with the ap- 
plicant had been convicted of the crime of selling 
and transporting meat under grant of inspection 
obtained through false representations, would this 
cause you any particular concern? 


A. Yes, it would because of what I had men- 
tioned previously, the dependability that we rely 
on plant management to carry out all the rules 
and regulations as far as their operations, both in 
sanitation and in their preparation of meat and 
meat food products, and unless we have this, we 
cannot depend on it, and this certainly would indi- 
cate that it was in doubt as far as the larceny 
type of situation. 


* * * * * * * 


Q. Now, Doctor Hatter, based on your familiari- 
ty with these documents, your understanding of 
the purpose of Section 401 of the Meat Inspection 
Act and your own experience and responsibilities 
within the Meat and Poultry Inspection Programs, 
have you formed an opinion as to whether the Re- 
spondent in this action should be allowed to con- 
tinue to obtain the benefit of meat inspection 
services? 


A. Yes, I do. 


* * * * 


Q. And what is that opinion, Doctor? 


A. That based on the evidence that we have 
before us, that the Norwich Beef Company as an 
operator under Federal inspection, puts the total 
program into jeopardy in that the consumer, who 
we service or protect as far as the final product 
reaching their table, loses confidence in the reli- 
ability when we permit the type of operation to be 
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operated by the individuals who have been so con- 
victed of a felony and a misdemeanor in this case. 


Q. When you talk about integrity, do you feel 
that because of these convictions, sir, that your 
program can place any reliability on Norwich 
Beef Company? 


A. No, especially since the application was false- 
ly made out, without giving us proper documenta- 
tion. Certainly, we don’t have the reliability or 
the integrity needed as far as the plant’s oper- 
ation. 


Q. Doctor Hatter, is there any action which the 
Respondent in this action might take which, in 
your opinion, would allow them to continue to re- 
ceive Federal inspection services? 


* * * * * * * 


A. Yes. Norwich Beef could continue if Mr. Alan 
Roessler, who was convicted of the felony and the 
misdemeanor, would remove himself from the 
stockholders plus any contact with the operation 
of Norwich Beef Company, and that Norwich Beef 
would be on probation for a period of time. 


The Federal inspector who inspects meat products at re- 
spondent’s plant is at the plant only about 80% of the time 
since he inspects at two other plants besides respondent 
(Tr. 45). Also, even when he is at respondent’s plant, he 
cannot watch all operations at the same time. Hence 
unless the inspection service can depend upon the reliabil- 
ity and integrity of respondent’s management, it cannot 
protect the “public interest * * * by assuring that meat 
and meat food products distributed to them [from respond- 
ent’s plant] are wholesome, not adulterated, and properly 
marked, labeled, and packaged” (21 U.S.C. 602). 


The convictions of Alan Roessler provide a reasonable 
basis for the view of the administrative officials that they 
cannot depend upon the reliability or integrity of respond- 
ent so long as Alan Roessler is associated with the firm.” 
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(J. O. Ruling on Certified Questions, filed 8/14/84, pages 8- 
11, (emphasis in original)) 


* * * * * * * 


Thus, “fitness” includes honesty, dependability and integrity of 
operating personnel in a meat plant, to act in accordance with the 
applicable law and regulations, whether a meat inspector is stand- 
ing at their shoulder, or not. 

The same points were made in testimony here (Tr. pages 206-7, 
209-10, 246-257.) 

“Fitness” to receive or keep meat inspection services provided by 
the Complainant, Food Safety and Inspection Service of the United 
States Department of Agriculture, includes honesty, dependability, 
and integrity. 

The felony counts upon which Aaron Magidow was convicted, in- 
clude the following elements/allegations in the charges: 

1. A scheme to defraud, and obtain money and property (meat) 
by false and fraudulent pretenses, representations and promises. 
(CE #1, page 2, par. B-1) 

2. Substantial profits flowing from resale of below cost pur- 
chases of goods (meat). (CE #1, page 3, par. 8(b)) (page 4, par. 11(d)) 

3. To participate as an outlet (fence) for goods (meat) purchased 
by criminal associates on credit, with intent not to pay the credi- 
tors/vendors for those goods (meat). (CE #1, page 3, par. 8(b) and 
(c)). 

4. To make, or participate with others so they could make, 
false and fraudulent representations, to induce sellers to ship goods 
(meat) on credit to buyers who intended to not pay for those goods 
(meat). (CE #1, page 3, paragraphs 10 and 8 (c)). 

5. That some giving credit references did not in fact have a fa- 
vorable (or any) credit experience with the subject business. (CE 
#1, par. 11(b) (See also Tr. page 29 and pages 81, 82 and 83). 

6. That two of the co-defendants used several aliases, in differ- 
ent businesses, to conceal their true identity and conceal unfavor- 
able history and associations. (CE #1, page 11, par. 10(a), page 21, 
par. 12(a)). 

7. That false financial information was furnished to banks and 
vendors of meat to induce them to do business and to extend credit 
to the subject businesses. (CE #1, page 11, par. 10(d). 

8. That Eureka Seafood Company was used to conceal the role 
of Aaron Magidow and Apex Meat as a “reputable” wholesale 
outlet (“fence” i.e., a place through which meat fraudulently ac- 
quired could be quickly moved without arousing suspicions) for a 
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quick, secure, reliable market through which to “launder” and 
move the meat. (CE #1, page 22, par. 13). 

9. That Aaron Magidow not only used Apex Meat to be a 
“laundering” outlet for fraudulently purchased meat by his co-de- 
fendants, but was an active, cooperating supporter of the scheme in 
that he lulled vendor/suppliers into a false sense of security con- 
cerning the credit reliability and integrity of the subject compa- 
nies. (CE #1, page 23, par. 15). 

These extracts from the indictment describe the general scheme 
and activities under which Aaron Magidow was convicted of 23 (out 
of 44) felony accounts. 

They strongly suggest a lack of honesty, dependability and integ- 
rity ® on the part of Aaron Magidow, which extends into his oper- 
ation of Respondent Apex Meat Company, and contaminates Apex 
Meat Company. In essence, Magidow was using Apex Meat as a 
“laundering” outlet for meat fraudulently acquired by his criminal 
colleagues. 

There is an immediate, direct, vital and necessary connection be- 
tween the personal, criminal behavior of Aaron Magidow and his 
operation and control of Apex Meat Company.® 

The special agent of the Federal Bureau of Investigation, who 
was in charge of the criminal investigation, testified on behalf of 
Complainant herein. The testimony was generalized and not relat- 
ed in any specific way with particular activities of Magidow and 
the felony counts on which Magidow was convicted. While this tes- 
timony is helpful in the overall generalized picture, care must be 
used in making narrow or specific findings with reference to specif- 
ic items or activities. For example, it appears that he did not make 
any distinction between the felony counts as charged and the 
felony counts on which the jury found him guilty. 

This Complaint is founded on and arises from only those felony 
counts on which Magidow was found guilty by the jury. It appears 
that this witness still regarded Magidow as guilty on at least a 


® This is based mainly on the federal court jury determination of guilt in 23 
felony counts. Obviously, if that jury determination is set aside or reversed for what- 
ever reason, the base for this conclusion fails. 

The testimony of the Federal Bureau of Investigation special agent and Barry 
Benjamin also provided some buttressing aspects supporting and elaborating the 
general indictment allegations. 

® This is not to say or imply that all or much of the Apex business was criminal 
in origin or nature. To the contrary, the business seemingly has a large legitimate 
operation and a fair to a qualifiedly good reputation in some segments of the local 
industry. This may well be the base which made Aaron Magidow’s participation in 
these nefarious activities both important and effective. 
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couple counts where Magidow allegedly gave false credit references 
in support of this scheme, but which were dismissed by the pros- 
ecutor or were unconvincing to the jury. (This record is not clear 
on the point. See Tr. page 28. There is no “guilty” verdict on 
counts #1 and #6). 

On the other hand, there is substantial and credible testimony of 
a generalized nature about false credit references (Tr. pages 81-83) 
given by Magidow to flesh out, support and strengthen the charges 
laid out in the indictment and the jury’s verdict. 

The testimony of Barry Benjamin clearly establishes that Eureka 
Seafood Company was used as merely a screen between one of the 
companies fraudulently obtaining meat, Distribution Consolidators, 
Inc., (DCI) and Apex Meat Company. There is no legitimate or 
plausible explanation for this arrangement, but it is consistent 
with an evil intent or purpose. 

Thus, this record clearly establishes that Aaron Magidow partici- 
pated with others to fraudulently obtain large quantities of meat 
without paying the vendor/suppliers. This fraudulently obtained 
meat was, in large measure, marketed through Respondent Apex 
Meat Company with the knowledge, consent, and at the direction 
of Aaron Magidow, who was convicted of 23 (out of 44) felony ac- 
counts for his participation in this collective activity.}° 

Magidow’s participation was not accidental nor inadvertent, 
based on the jury verdicts, but was knowing, wilful, active and con- 
tinuing for years in a vital and necessary role. 

The question of the degree of profit Apex Meat made from these 
arrangements is not vital for this proceeding. It is clear that profits 
were made. But, the more important aspect is the jury finding that 
Magidow was guilty of participating in a scheme wherein meat 
fraudulently procured by Magidow’s co-defendants was immediate- 
ly resold to Magidow (Apex Meat) at an advantageous price, e.g., 
“below cost.” Thus, the “profit’’ factor is subordinate to the evil 
heart factor, which allowed the arrangement to exist in the first 
place. 

Mitigating circumstances such as community activities, charita- 
ble contributions, employee hardship, and tax consequences have 
been considered and are not of significance here, or are not mitiga- 
tional. 


10 18 USC 2(b) authorizes the finding of illegality where acts themselves do “not 
involve direct violations of the law, but which contribute to the commission of of- 
fenses and are punishable in the same manner as direct violations.” United States 
of America v Ann Marie Maselli, 534 F2d 1197, 1200 (CA 6 1976). 
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Public health requires that only “fit” persons be provided with 
meat inspection services. Public confidence must remain untar- 
nished. Aaron Magidow’s activities are sufficient cause for industry 
and the public to question the standards and integrity of important 
industry personnel. 

Aaron Magidow, by reason of the convictions here, does not show 
the level of honesty, dependability and integrity, as required by the 
Federal Meat Inspection Act.1! 

Complainant Food Safety and Inspection Service should not/can 
not be subjected to the extra burden of servicing businesses with 
responsibly connected people who have suffered criminal convic- 
tions of this nature, i.e., cheating, lying and defrauding as an inte- 
gral part of their meat business. 

Complainant Food Safety and Inspection Service cannot “assure 
that contaminated, unwholesome, or improperly marked, labeled or 
packaged meat products will not be marketed from [such] a 
plant .. .” In re Apex Meat, supra, Ruling on Certified Questions, 
slip opinion, page 14. 

This constitutes, to some extent, a threat to public health and 
safety. One should not have to wait until unwholesome or mis- 
branded meat has been handled for distribution to the public 
before action can be taken. 


* * * * * * * 


The Order sought by Complainant is appropriate and warranted 
and should be entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The felony convictions in this case provide an ample basis for the 
determination that respondent is unfit to receive Federal meat in- 
spection services. Furthermore, when Aaron Magidow was called 
by complainant as a hostile witness, respondent took the Fifth 
Amendment to every question other than his name and business 


11 In addition, Respondent Apex Meat Co. and Aaron Magidow were each convict- 
ed, in October 1974, in a United States District Court, of a felony “for giving cash to 
USDA meat graders and a USDA Inspector.” In re Apex Meat Co. and Aaron Magi- 
dow, etc., 36 Agric. Dec. 564, 566 (1977) and CE #4 and #5. 

These felony convictions resulted in an administrative proceeding to withdraw 
meat inspection and grading services to the Apex Co. and Magidow which was re- 
solved by a Consent Decision to withdraw those services for 1 year, but suspend the 
withdrawal for 10 years providing that the several intricate interlocking provisions 
of the Order were observed. 

Later, an alleged violation of that Order was found not to be a violation. Jn re 
Apex Meat and Aaron Magidow, 39 Agric. Dec. 560 (1980). 
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occupation (Tr. 177-81). Accordingly, under the settled principle 
that has been followed in many proceedings before this Depart- 
ment,!? and that has been followed in many judicial proceedings, '* 
I infer that his testimony would have been adverse to respondent’s 
position here. “It is certainly a maxim that all evidence is to be 
weighed according to the proof which it was in the power of one 
side to have produced and in the power of the other to have contra- 
dicted.” Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with 
approval in Wigmore, Evidence (3d ed. 1940), § 285. 


12 F.g., In re Petty, 43 Agric. Dec. ___ (Oct. 31, 1984), appeal docketed, No. 3-84- 
2200-R (N.D. Tex. Dec. 19, 1984); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 
—— (Oct. 6, 1983); In re Farrow, 42 Agric. Dec. ___ (Sept. 21, 1983), aff'd in part 
and rev'd in part, No. 83-2548 (8th Cir. Apr. 24, 1985) (merits affirmed; suspension 
reversed); In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 101-02, 
aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 
388, 402-03 (1982), aff'd, No. 82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., 725 F.2d 667 
(3d Cir. 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 
81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) 
(to consider newly discovered evidence), order on remand, 42 Agric. Dec. 726 (1983), 
aff'd, No. CV 81-6485 (Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc 
pro tunc), aff'd (unpublished), 742 F.2d 1462 (9th Cir. 1984); In re Great Western 
Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 81-0534 (C.D. Cal. 
Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 37 
Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 
570, 586-87 (1977), aff'd 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 
957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 
39 (5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 
575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 
(1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980); 
In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 
Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. 
denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re 
Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571- 
72 (1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per 
curiam (unpublished), 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 Agric. Dec. 280, 
300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 (1972). 


13 2 Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE, 332 U.S. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby 
v. Tallmadge 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export 
Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. N.L.R.B., 455 
F.2d 1357, 1862-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 
(8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 
(8d Cir. 1963); Hoffman v. C.I.R., 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile 
Ins. Co. of Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 
151 F.2d 615, 619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. 
Ratcliff, 108 F.2d 253, 256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Rem- 
ington Rand Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1988). 
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Although Aaron Magidow properly invoked the Fifth Amend- 
ment, and could not be compelled to testify in this administrative 
proceeding, an adverse inference may be properly drawn because of 
his refusal to testify. See Baxter v. Palmigiano, 425 U.S. 308, 316-20 
(1976); National Acceptance Co. of America v. Bathalter, 705 F.2d 
924, 929-32 (7th Cir. 1983).14 

This case is somewhat similar to In re Norwich Beef Co., 38 
Agric. Dec. 380 (1979), aff'd, No. H79-210 (D. Conn. Feb. 6, 1981), 
appeal dismissed, No. 81-6080 (2d Cir. Jan. 22, 1982), in which meat 
inspection was withdrawn indefinitely from Norwich Beef Compa- 
ny because Alan Roessler, the principal stockholder and key figure 
in the business, was convicted of the felony of knowingly accepting 
a truckload of hijacked beef and processing it in his plant. 

In the present case, as in Norwich Beef, since respondent offered 
evidence of its good character and reputation, it is appropriate to 
take into consideration the prior felony convictions of respondent 
and Aaron Magidow “for giving cash to USDA meat graders and a 
USDA Inspector” (see note 11, supra). As stated in Norwich Beef, 
supra (38 Agric. Dec. at 396): 


Although only the felony conviction affords a jurisdic- 
tional basis for withdrawing inspection services from re- 
spondent, once the jurisdictional basis is met consideration 
can be given to any other relevant circumstances, favor- 
able and unfavorable. Accordingly, it is appropriate to con- 
sider the evidence offered by respondent that aside from 
the two convictions, Alan Roessler’s reputation in the com- 
munity is good, and he has conducted himself and his busi- 
ness affairs in a responsible and exemplary manner. On 
the other hand, it is appropriate to consider that Alan 
Roessler was willing to commit a second crime to obtain 
inspection services for his plant. 


Respondent argues that the ALJ should have received in evi- 
dence and considered all of the evidentiary record in the criminal 
proceeding involving Aaron Magidow, citing Emich Motors Corp. v. 
General Motors Corp., 340 U.S. 558 (1951), and United States v. 
Podell, 572 F.2d 31, 35-36 (2d Cir. 1978), which applied Emich 
Motors. However, Emich Motors is not in point. 

In Emich Motors, the complainant in a civil antitrust action 
relied on a general criminal verdict finding various corporate de- 


14 The result in this case would not be changed if it were improper to draw an 
adverse inference because Mr. Magidow refused to testify. (The ALJ reached the 
same result without drawing an adverse inference because of Mr. Magidow’s refusal 
to testify.) 
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fendants guilty of criminal conspiracy. The complainant relied on 
§ 5 of the Clayton Act, which makes the criminal judgment “prima 
facie evidence . . . as to all matters respecting which said judg- 
ment or decree would be an estoppel as between the parties there- 
to” (340 U.S. at 560). 

Since 26 acts were alleged in the indictment involved in Emich 
Motors, only one of which was required to be proven to support the 
general verdict of guilty, the Court held that the trial judge should 
instruct the jury as to the scope and effect of the criminal judg- 
ment, after examining the entire record, including the evidence. 
Specifically, the Court held (340 U.S. at 562, 568-69, 572): 


The criminal case was submitted to the jury with instruc- 
tions that the Government need not prove all of some 
twenty-six acts alleged in the indictment as the means of 
effecting the conspiracy. The jury rendered a general ver- 
dict finding the corporate defendants guilty and acquitting 
all individual defendants. 


* * * * * * * 


. . . We think that Congress intended to confer [on civil 


complainants], subject only to a defendant’s enjoyment of 
its day in court against a new party, as large an advantage 
as the estoppel doctrine would afford had the Government 
brought suit. 


. . . Accordingly, we think plaintiffs are entitled to in- 
troduce the prior judgment to establish prima facie all 
matters of fact and law necessarily decided by the convic- 
tion and the verdict of which it was based. 


The difficult problem, of course, is to determine what 
matters were adjudicated in the antecedent suit. A general 
verdict of the jury or judgment of the court without special 
findings does not indicate which of the means charged in 
the indictment were found to have been used in effectuat- 
ing the conspiracy. And since all of the acts charged need 
not be proved for conviction, United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150 (1940), such a verdict does 
not establish that defendants used all of the means 
charged or any particular one. Under these circumstances 
what was decided by the criminal judgment must be deter- 
mined by the trial judge hearing the treble-damage suit, 
upon an examination of the record, including the plead- 
ings, the evidence submitted, the instructions under which 
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the jury arrived at its verdit, and any opinions of the 
courts. ... 


* * * * * * * 


In summary the trial judge should (1) examine the 
record of the antecedent case to determine the issues de- 
cided by the judgment; (2) in his instructions to the jury 
reconstruct that case in the manner and to the extent he 
deems necessary to acquaint the jury fully with the issues 
determined therein; and (3) explain the scope and effect of 
the former judgment on the case at trial. 


In the present case, however, Aaron Magidow was convicted of 23 
specific counts in the indictment. Hence there is no need to exam- 
ine the evidence in the criminal proceeding to determine what mat- 
ters were adjudicated in the criminal action. 

Respondent complains that Aaron Magidow was found guilty in 
the criminal action of some counts in which only other persons 
were named. Since a conspiracy was alleged, Aaron Magidow was 
obviously held responsible for acts committed by his co-conspira- 
tors. If any error occurred in the criminal proceeding, that is a 
matter to be resolved in the appeal from the criminal conviction— 
not here. 

Furthermore, the same result would be reached here irrespective 
of the exact acts of Aaron Magidow that resulted in his criminal 
convictions. That is, it is sufficient for our purposes that Aaron Ma- 
gidow was convicted of being a party to a criminal conspiracy in- 
volving a bankruptcy scheme under which large amounts of meat 
were obtained from victim suppliers who were never paid for the 
meat, and that Mr. Magidow’s participation was regarded as signif- 
icant. In fact, the criminal trial judge imposed the second most 
severe punishment on Aaron Magidow, which shows that she con- 
cluded that he was the second most culpable individual involved in 
the criminal conspiracy (Tr. 224-25). 

It should be noted that the Act does not state that a recipient of 
meat inspection may be found unfit to receive inspection service 
because a responsibly connected person has committed certain acts. 
Rather, the Act states that a recipient may be determined to be 
unfit because a responsibly connected person “has been convicted” 
of a felony (21 U.S.C. § 671). The conviction of Aaron Magidow of 23 
felony counts is sufficient to support the finding that respondent is 
unfit to receive meat inspection. 

Respondent petitions to reopen the hearing to “introduce new 
evidence concerning the resignation of Doctor Raymond Weber, 





APEX MEAT COMPANY 
Volume 44 Number 5 


Complainant’s Rebuttal witness, which will cast doubt on his credi- 
bility and qualifications” (Petition To Reopen Hearing at 1). Com- 
plainant states that “Doctor Weber has voluntarily retired, after a 
long career with the Department, sometime after this hearing was 
completed” (Opposition To Petition To Reopen Hearing at 2). In 
any event, however, the ALJ’s decision makes no mention of Dr. 
Weber’s testimony or reference to the information he provided. 
Even if Dr. Weber’s testimony could be discredited, it would not 
change the result in this proceeding. 

In addition, respondent seeks to reopen the hearing to introduce 
evidence as to an investigation completed by the Food Safety and 
Inspection Service in 1985, which allegedly shows that respondent 
is currently putting out a good product in compliance with Depart- 
met regulations. However, such evidence would not be sufficient to 
change the result in this case. 

The argument that a respondent is presently complying with the 
relevant regulatory program is made in almost every disciplinary 
case that comes before the Judicial Officer, and is almost always 
true. Only a foolhardy respondent would continue to violate a regu- 
latory statute, after a complaint is filed, pending the outcome of 
the litigation. Exemplary conduct during the course of litigation is 
never considered as a weighty, mitigating circumstance. 

Where a serious and wilful violation of a regulatory statute ad- 
ministered by this Department is found to have been committed, it 
is the consistent policy of this Department to impose a remedial 
sanction without regard to the respondent’s present compliance 
with the Act and without making any determination that it is 
likely that respondent will again violate the Act in the future.'5 
No second chance is given. There is even less reason for giving a 
meat plant a second chance where the public health is at stake. 


15 F.g., In re Sterling Colo. Beef Co., 39 Agric. Dec. 184, 238-39 (1980), appeal dis- 
missed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re American Fruit Purveyors, Inc., 
38 Agric. Dec. 1372, 1887-88 (1979), aff'd per curiam, 630 F.2d 370 (5th Cir. 1980), 
cert. denied, 450 U.S. 997 (1981); In re Mountainside Butter & Egg Co., 38 Agric. Dec. 
789, 800 (1978) (remand order), final decision, 39 Agric. Dec. 862, 863-64 (1980), aff'd, 
No. 80-3898 (D.N.J. June 23, 1982), aff'd mem., 722 F.2d 733 (3d Cir. 1983), cert. 
denied, 104 S. Ct. 1417 (1984); In re L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 
1112, 1120 (1978); In re Breckenridge Auction & Sales Co., 36 Agric. Dec. 1522, 1530 
(1977); In re DeJong Packing Co., 36 Agric. Dec. 1181, 1218-21 (1977), aff'd, 618 F.2d 
1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980); In re Catanzaro, 35 
Agric. Dec. 26, 35 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 
Agric. Dec. 467; In re J. Acevedo & Sons, 34 Agric. Dec. 120, 135, aff'd per curiam, 
524 F.2d 977 (5th Cir. 1975); In re Miller, 33 Agric. Dec. 58, 62, 81, aff'd per curiam, 
498 F.2d 1088 (5th Cir. 1974). 
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If a second chance were to be given to violators of the Depart- 
ment’s regulatory programs even where the first violation was 
wilful and serious, the remedial statutes would be rendered ineffec- 
tive. It is a rare case where the violator has not ceased violating by 
the time the final order is issued. It is a rare case where the viola- 
tor cannot produce some witnesses who regard his reputation as 
good irrespective of the violation. It is a rare case where the viola- 
tor would not appear to be truly sorry for his misconduct and indi- 
cate that the violation will never again be committed. Accordingly, 
unless we were to adopt a second chance policy as to all of the De- 
partment’s regulatory programs (which is not contemplated), there 
is no basis whatever for adopting it where the public health is at 
stake. 

In addition, if we were to adopt a second chance policy (based on 
present good performance) in Meat Inspection Act cases such as 
the present proceeding, it could, in some cases, be inconsistent with 
the Congressional policy set forth in the statute, which permits 
withdrawal of meat inspection because of conviction of a single 
felony or more than one lesser violation (21 U.S.C. § 671). A second 
chance policy could, in some cases, result in withdrawing inspec- 
tion only after conviction of more than one felony. Accordingly, 
there is no basis for reopening the hearing. 

The indefinite withdrawal of inspection service from respondent 
because of the felony convictions of Aaron Magidow is similar to 
the loss of privileges under other statutes because of felony convic- 
tions. As stated in Norwich Beef, supra (38 Agric. Dec. at 399-400): 


The statutory provisions under which the sanction in 
this case is imposed are similar to numerous State and 
Federal statutes which make conviction of a felony either 
an automatic cause, or a permissible ground, for the with- 
drawal of the right to vote, hold public office, practice a 
profession, serve as a fiduciary, sit on a jury, act as a wit- 
ness in litigation, etc. See, eg., De Veau v. Braisted, 363 
U.S. 144; Hawker v. New York, 170 U.S. 189; Upshaw v. 
McNarmara, 435 F.2d 1188 (C.A. 1); Green v. Board of Elec- 
tions of City of New York, 380 F.2d 445 (C.A. 2), certiorari 
denied, 389 U.S. 1048. 


For example, prior to 1968, convicted felons were not eli- 
gible to be enlisted or mustered into the Army or Air 
Force, unless an exception were granted in meritorious 
cases. 10 U.S.C. (1959 ed.) 3253, 8253. Similarly, prior to 
1968, a citizen was not competent to serve on a Federal 
grand or petit jury if he had been “convicted in a State or 
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Federal court of record of a crime punishable by imprison- 
ment for more than one year and his civil rights [had] not 
been restored by pardon or amnesty.” 28 U.S.C. (1959 ed.) 
1861. A number of Federal statutes disqualify persons 
from holding any office of honor, trust, or profit under the 
United States because of their conviction of certain crimes. 
See, 18 U.S.C. §§ 201, 208, 204, 592, 1901, 2071, 2381. 


The foregoing statutes and cases reflect the long estab- 
lished principle that a felony conviction may provide a 
basis for the loss of a number of civil rights, and that the 
public is entitled to extra protection from these individ- 
uals, particularly when they attempt to assume or remain 
in positions of public trust. 


The withdrawal of inspection services from respondent indefi- 
nitely does not necessarily mean forever. For example, the record 
here indicates that the administrative officials would be willing to 
reinstate inspection service at respondent’s plant if Aaron Magidow 
disassociates himself from the plant. In addition, they would be 
willing to consider, at a later date, whether Mr. Magidow’s life and 
integrity had changed. (Tr. 212-13, 254). 


For the foregoing reasons, an order should be issued indefinitely 
withdrawing inspection service from respondent. However, this 
order should be stayed pending the outcome of Aaron Magidow’s 
appeal from his criminal convictions and respondent’s appeal from 
the present decision and order. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seg.) is indefinitely withdrawn from and 
denied to respondent, its officers, directors, affiliates, successors 
and assigns, directly or through any corporate or other device. 

This order is stayed pending the completion of Aaron Magidow’s 
appeal from his criminal convictions and respondent’s appeal from 
this decision and order. 
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In re: Jacop SCHLACTER’s Sons Co. FMIA Docket No. 83, I&G 
Docket No. 79. Decided September 11, 1985. 


Poultry grading and acceptance services withdrawn and denied for six months— 
Consent. 


Marshall Marcus, for complainant. 
Thomas R. Smith, Cincinnati, Ohio, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


These are proceedings under the Agricultural Marketing Act of 
1946 (7 U.S.C. § 1621 et seg.) and the Federal Meat Inspection Act 
(21 U.S.C. 601 et seg.) and regulations promulgated thereunder, to 
withdraw and deny the benefits of federal meat grading and ac- 
ceptance services and federal meat inspection services from Jacob 
Schlacter’s Sons, Co. (Respondent). These proceedings were initiat- 
ed by complaints filed on January 17, 1985, by the Administrator of 
the Food Safety and Inspection Service, United States Department 
of Agriculture (FMIA Docket No. 83) and on January 22, 1985, by 
the Administrator of the Agricultural Marketing Service, United 
States Department of Agriculture (I&G Docket No. 79), the agen- 
cies responsible for the Department’s meat grading and acceptance 
services and, meat inspection program. On April 19, 1985, by Order 
of the Administrative Law Judge, the above-captioned dockets were 
consolidated. 

The parties have agreed that these proceedings should be termi- 
nated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of the 
Consent Decision only, Jacob Schlacter’s Sons Co., admits all of the 
jurisdictional allegations set forth herein, admits all the jurisdic- 
tional allegations of the complaint and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of this decision. 

2. The Respondent waives any action against the United States 
Department of Agriculture, under the Equal Access to Justice Act 
of 1980, Pub. L. 96-481, which went into effect October 1, 1981, for 
fees and other expenses incurred by Respondent in connection with 
this proceeding. 
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3. This Stipulation and Consent Decision are for settlement 
purposes in this proceeding only and do not otherwise constitute an 
admission or denial by Respondent, that it has violated the regula- 
tions or statutes involved. 


FINDINGS OF FACT 


1. Jacob Schlacter’s Sons Co., is and at all times material herein 
was, a corporation which operates a meat processing establishment 
at 2841 Colerain Avenue, Cincinnati, Ohio 45225. 

2. At all times material herein, Respondent has requested and re- 
ceived federal meat grading and acceptance and federal meat in- 
spection services at its place of business in Cincinnati, Ohio. 


CONCLUSION 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 


ORDER 


Federal poultry grading and acceptance services provided under 
the Agricultural Marketing Act of 1946 and regulations are, for a 


period of 6 months, withdrawn from and denied to Respondent, its 
officers, directors, partners, affiliates, successors, and assigns, di- 
rectly or through any corporate or other device. This withdrawal 
and denial will be effective upon issuance of this Order. 


In re: OLE SALEM PAckINnG Co., Inc. FMIA Docket No. 90. PPIA 
Docket No. 12. Decided September 11, 1985. 


Withdrawal and denial of inspection services held in abeyance with stipulations— 
Consent. 


Sherrie Kopka, for complainant. 
John A. Carawford, Jackson, Mississippi, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. §601 et seg.), hereinafter referred to as the 
FMIA, and the applicable Rules of Practice (9 CFR § 335.1 et seq.), 
and the Poultry Products Inspection Act (21 U.S.C. § 451 et seq.), 
hereinafter referred to as the PPIA, and the applicable Rules of 
Practice (9 CFR § 381.230 et seg.) to withdraw federal meat and 
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poultry inspection services from Ole Salem Packing Co., Inc., here- 
inafter referred to as respondent. This proceeding was commenced 
by a Complaint filed by the Administrator of the Food Safety and 
Inspection Service, United States Department of Agriculture, who 
is responsible for the administration of the FMIA and PPIA. The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision as set forth below and have agreed to 
the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision, respondent admits all of the jurisdictional allega- 
tions of the complaint, admits the Findings of Fact, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision. 

2. This stipulation and Consent Decision are for purposes of 
settlement in this proceeding only and do not otherwise constitute 
an admission or denial by this respondent that it has violated the 
regulations or statutes involved. 

3. The respondent waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent, at all times material, is a company incorporated 
in the State of Mississippi which operates a meat and poultry proc- 
essing establishment at P.O. Box 1018, Picayune, Mississippi 39466, 
and is a recipient of inspection services under Title I of the FMIA 
and under the PPIA at said establishment. 

2. Gregory H. Mitchell is the President and Owner of Ole Salem 
Packing Co., Inc. 

3. On or about December 10, 1984, in the United States District 
Court for the Southern District of Mississippi, respondent was con- 
victed pursuant to a plea of nolo contendere of one felony for 
making a false entry in a record kept by Ole Salem Packing Co., 
Inc., in violation of 21 U.S.C. § 677 and 15 U.S.C. § 50. 
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CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order and Consent Decision in disposition of this 
proceeding, such Decision will be issued. 


ORDER 


1. Inspection services under Title I of the FMIA and under the 
PPIA are withdrawn from and denied to respondent, its owners, of- 
ficers, directors, successors, affiliates, or assigns, directly or 
through any corporate or other device for a period of six (6) 
months; however, such period of withdrawal of inspection will be 
held in abeyance and will not become effective: 

(a) For so long as, within nine (9) months after the effective 
date of this Consent Decision, respondent, or any of its officers, em- 
ployees, or agents do not violate (as that term is defined in para- 
graph 2 infra) any section of the FMIA (21 U.S.C. § 601 et seg.) or 
the PPIA (21 U.S.C. § 451 et seg.) or any other provision of federal 
or state law involving the making of a false entry in a record kept 
by Ole Salem Packing Co., Inc.; and 

(b) For so long as respondent, within nine (9) months of the ef- 
fective date of this Consent Decision: 

(1) Does not knowingly hire, in any capacity, any individual 
who has been convicted of a felony for making a false entry in a 
record; and 

(2) To the extent permitted by Mississippi law, dismisses 
from its employment any such individual, hired after the effective 
date of this Consent Decision, when that individual’s conviction be- 
comes known. 

2. The violation of any provision in paragraph 1 of this Order 
will result in the immediate withdrawal of inspection services 
under Title I of the FMIA and under the PPIA. The term “violate” 
means a final decision in a formal adjudicatory proceeding before 
the Secretary of Agriculture or a conviction in federal or state 
court. This shall not preclude the referral of any such violation to 
the Department of Justice for possible criminal or civil proceed- 
ings. 

3. If any provision of this order is declared to be invalid, such 
declaration shall not affect the validity of any other provision 
herein. 
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In re: CHURCHILL Meat Company, Inc. FIA Docket No. 86. PPIA 
Docket No. 11. Decided August 16, 1985. 


Withdrawal of inspection service under FMIA and PPIA for indefinite period. 


Respondent was alleged unfit for any business requiring inspection under FMIA and 
PPIA due to conviction of its president for mail fraud, knowingly representing that 
product had been officially graded when it had not, transporting adulterated meat, 
and selling misbrand meat. Inspection services were withdrawn for an indefinite 
period from period from respondent. 


Harold Reuben, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Federal Meat Inspection Act (21 
U.S.C. § 601 et seg.), hereinafter referred to as the FMIA, and the 
Poultry Products Inspection Act (21 U.S.C. § 451 et seqg.), herein- 
after referred to as the PPIA. The proceeding was instituted by a 
complaint filed by the Administrator of the Food Safety and In- 
spection Service, United States Department of Agriculture. The 
complaint alleges that the respondent, Churchill Meat Company, 
Inc., is unfit to engage in any business requiring inspection under 
Title I of the FMIA within the meaning of section 401 of the FMIA 
(21 U.S.C. § 671), and under the PPIA, within the meaning of sec- 
tion 18(a) of the PPIA (21 U.S.C. § 467(a)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hear- 
ing Clerk by certified mail on April 15, 1985. 

Respondent was informed in the complaint and the letter of serv- 
ice that an answer should be filed within (20) days, and that failure 
to file an answer either admitting, denying or explaining the alle- 
gations in the complaint and requesting an oral hearing would con- 
stitute an admission of such allegation and a waiver of such hear- 
ing. Respondent has not filed an answer. 

This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 CFR §§ 1.1386 and 1.139). 


FINDINGS OF FACT 


1(A) Churchill Meat Company, Inc., hereinafter referred to as 
the Respondent, is now, and at all times material herein was, a 
business, incorporated in the State of Pennsylvania, which operates 
a meat and poultry processing establishment at 501 Wallace 
Avenue, Pittsburgh, Pennsylvania 15221. 
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(B) Respondent is now, and at all times material herein was, a 
recipient of inspection services under Title I of the FMIA and 
under the PPIA at said establishment. 

(C) Jack Lebovitz is now, and at all times material herein was, 
president and stockholder of and responsible for the operations of 
respondent. 

2.(A) On or about February 4, 1985, Respondent was convicted 
and sentenced, in the United States District Court for the Western 
District of Pennsylvania, of eight counts of mail fraud, in violation 
of 18 U.S.C. sections 1341 and 2; of 20 counts of knowingly repre- 
senting that product had been officially graded when it had not, in 
violation of 7 U.S.C. section 1622(h); of 2 counts of transporting 
adulterated meat, in violation of 21 U.S.C. section 610; and of 2 
counts of selling misbranded meat, in violation of 21 U.S.C. section 
610. 

(B) On or about February 4, 1985, Jack Lebovitz was convicted 
and sentenced, in the United States District Court for the Western 
District of Pennsylvania, of eight counts of mail fraud, in violation 
of 18 U.S.C. sections 1341 and 2; of 20 counts of knowingly repre- 
senting that product had been officially graded when it had not, in 


violation of 7 U.S.C. section 1622(h); of 2 counts of transporting 
adulterated meat, in violation of 21 U.S.C. section 610; and of 2 
counts of selling misbranded meat, in violation of 21 U.S.C. section 
610. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs 1 and 2 herein, Re- 
spondent is unfit to engage in any business requiring inspection 
under Title I of the FMIA, within the meaning of section 401 of the 
FMIA (21 U.S.C. § 671), and under the PPIA, within the meaning of 
section 18(a) of the PPIA (21 U.S.C. § 467(a)). 


ORDER 


Inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seg.), and under the Poultry Products Inspec- 
tion Act (21 U.S.C. § 451 et seg.), is hereby withdrawn for an indefi- 
nite period from respondent Churchill Meat Company, Inc., and all 
affiliates, subsidiaries, successors, and assigns. 

Copies of this Decision and Order shall be served upon the re- 
spondent, and this Order shall become final and effective thirty 
five (35) days after service hereof upon the respondent unless there 
is an appeal to the judicial officer as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR §§ 1.139 and 1.145). 
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[This decision and order became final October 3, 1985.—Ed.] 


In re: Jacop ScHLACTER’s Sons, Co. FMIA Docket No. 83. I&G 
Docket No. 79. Order issued October 10, 1985. 


Order issued by Edward H. McGrail, Administrative Law Judge. 


ORDER GRANTING MOTION TO AMEND STIPULATION AND CONSENT 
DECISION 


Counsel for Complainant by motion filed September 30, 1985, 
seeks to amend the Order paragraph of the Stipulation and Con- 
sent Decision issued by the undersigned on September 11, 1985, by 
inserting “meat and” in line 1 of that paragraph. Counsel for Re- 
spondent does not object to this amendment. Jt is ordered, that the 
Order paragraph of the Stipulation and Consent Decision issued 
September 11, 1985, be, and hereby is, amended as follows: 


ORDER 


Federal meat and poultry grading and acceptance serv- 


ices provided under the Agricultural Marketing Act of 
1946 and regulations are, for a period of 6 months, with- 
drawn from and denied to Respondent, its officers, direc- 
tors, partners, affiliates, successors, and assigns, directly or 
through any corporate or other device. This withdrawal 
and denial will be effective upon issuance of this Order. 


In re: HARING MEats AND DELICATESSEN, INc. FMIA Docket No. 88. 
Decided October 17, 1985. 


Withdrawal and denial of meat inspection service until products condemned by 
USDA inspector have been destroyed for food purposes. 


The Judicial Officer reversed in part the order by Judge Weber continuing the in- 
definite withdrawal of meat inspection service from respondent (until respondent 
destroyed adulterated pork head meat, pork sausage and hams). The order of the 
Judicial Officer continues the withdrawal of inspection service until adulterated 
braunschweiger, salami, Polish Sausage and wieners are also destroyed. Review of a 
meat inspector’s condemnation of a product is limited to review by supervisory meat 
inspection officials. “Shall” is ordinarily the language of command. If judicial 
review of an inspector’s condemnation is available, it should be limited to determin- 
ing whether the inspector’s action was arbitrary, capricious, or an abuse of discre- 
tion. Adverse inference drawn because of respondent’s failure to call key witnesses. 
Respondent’s attempt to reconstruct records not produced until 5% weeks after the 
inspector’s detention of the product is rejected. 
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Marshall Marcus, for complainant. 
Richard R. Fowler, Mansfield, Ohio, for respondent. 
William Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative action under the Federal Meat Inspec- 
tion Act, as amended (21 U.S.C. § 601 et seqg.), in which an initial 
Decision and Order was filed on May 31, 1985, by Administrative 
Law Judge William J. Weber (ALJ) continuing the indefinite with- 
drawal of federal meat inspection service from respondent. The 
order is based on the finding that respondent failed to destroy adul- 
terated pork head meat, pork sausage and hams condemned by the 
USDA meat inspector. However, the ALJ found that there was no 
possibility that braunschweiger, salami, Polish sausage and wie- 
ners, also condemned by the USDA meat inspector, were produced 
from the adulterated pork head meat. 

On July 12, 1985, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35). Respondent seeks to clarify the order so that it will ex- 
pressly provide (i) that respondent is free to distribute the meat 
food products held to be not properly condemned, and (ii) that re- 
spondent will be eligible for inspection services when it has de- 
stroyed the products found to be properly condemned. 

On August 15, 1985, complainant appealed to the Judicial Offi- 
cer, contending that the ALJ erred in removing the Department’s 
condemnation of the braunschweiger, salami, Polish sausage and 
wieners. The case was referred to the Judicial Officer for decision 
on September 4, 1985. 


FINDINGS OF FACT 


1. Respondent, Haring Meats and Delicatessen, Inc., is a corpora- 
tion operating a meat packing establishment at 1095 National 
Parkway, Mansfield, Ohio 44906. Frank Haring is the owner and 
plant manager. June Mecurio is the assistant plant manager. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
8219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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2. Respondent was, at all times material herein, the recipient of 
inspection services under Title I of the Federal Meat Inspection Act 
at said establishment. 

3. Respondent is one of 13 “problem” plants (out of approximate- 
ly 8,000 plants subject to USDA inspection services) designated to 
receive “Intensified Regulatory Enforcement” (Tr. 107-08), requir- 
ing it to have all of its processing activities supervised by a USDA 
inspector. 

4. On February 27, 1985, after the USDA inspector had left for 
the day, respondent received a shipment of 5,700 pounds of frozen 
pork head meat. Respondent was required on the following day to 
notify the USDA inspector of the arrival of this pork head meat 
(and was in the practice of doing so), but respondent failed to notify 
the USDA inspector of the arrival of this meat (Tr. 18, 27, 193-94, 
283). During the period from February 28 to March 11, 1985, when 
the pork head meat was discovered by the USDA inspector, re- 
spondent prepared a number of meat food products in which pork 
head meat could have been used. 

5. On March 11, 1985, the USDA inspector at respondent’s plant, 
Mr. Osborn (who had been an inspector for 18% years), walked into 
respondent’s fresh meat department and smelled a “strong odor” 
(Tr. 15) coming from frozen pork head meat being flaked on a hy- 
droflaking machine from one of the 50-pound blocks of the frozen 
pork head meat received February 27, 1985. The meat was “slimy,” 
“putrid” and “smelly,” and had pieces of plastic stuck to it (Tr. 15- 
16).2 At 12:00 noon on March 11, 1985, Inspector Osborn suspended 
inspection services at the plant for the rest of the day (Tr. 19-20). 

6. On March 12, 1985, Inspector Osborn, assisted by other USDA 
personnel, conducted an inventory of respondent’s pork head meat. 
They were shown an invoice stating that the February 27, 1985, 
shipment consisted of 5,700 pounds (Tr. 20). They found 4,600 
pounds in inventory (in 50-pound boxes (Tr. 25)), and were told that 
respondent used 200 pounds on March 11, 1985, leaving 900 pounds 
unaccounted for (Tr. 20). 

7. Inspector Osborn testified that 33 of the 92 boxes of pork head 
meat remaining in inventory was “off conditioned, in a frozen state 


2 Inspector Osborn testified that the employee who was using the meat, Carl 
(Bud) Miller, said “Well, I told June Mecurio, which is Frank Haring’s assistant 
plant manager, that the meat smelled funny, and she said go ahead and run it” (Tr. 
16). Jill Peterson, supervisor of respondent’s fresh meat room, corroborated Inspec- 
tor Osborn’s testimony as to Carl Miller’s statement (Tr. 321). However, June Me- 
curio told Inspector Osborn “That isn’t exactly what I told him. What I told him 
was that I have sinus problems and can’t smell anyway” (Tr. 16; and see Tr. 127-28, 
248-49). 
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by smell” (Tr. 22), ie., it had a “strong odor” (Tr. 21), and that 
there was a likelihood that a “big share” of the remainder was “off 
conditioned” since “if you can smell meat in a frozen state, most 
likely you’re going to find much, much more, once its defrosted” 
(Tr. 22). 

8. The 5,700-pound shipment of pork head meat received by re- 
spondent on February 27, 1985, was “adulterated,” within the 
meaning of the Federal Meat Inspection Act, as amended (21 U.S.C. 
§ 601(m\3)), ie. it was “putrid or decomposed. In other words, 
we’re talking about rotten meat” (Tr. 11). 

9. In order to eliminate any possibility that meat food products 
which could have contained all or a portion of the missing 900 
pounds of pork head meat entered into the channels of commerce 
for human consumption, on March 11, 1985, Inspector Osborn, with 
the consent of his superiors, detained * all pork products which he 
determined were produced at respondent’s plant between February 
28 and March 11, 1985. This detention applied to 16,312 pounds of 
pork sausage, 5,040 pounds of Polish sausage, 11,892 pounds of 
salami, 3,180 pounds of braunschweiger, 1,620 pounds of pork wie- 
ners and approximately 4,600 pounds of pork head meat (Tr. 13, 33; 
CX 1). 

10. Inspector Osborn asked Frank Haring and June Mecurio 
where the 900 pounds of pork head meat not accounted for was, 
and asked for records showing its use. They did not provide records 
or give a satisfactory explanation as to where the 900 pounds of 
pork head meat went (Tr. 21-22). 

11. Inspector Osborn was particularly interested in seeing re- 
spondent’s meat block records. Respondent’s meat block records are 
prepared by Frank Haring and are given by Frank Haring or June 
Mecurio to respondent’s plant supervisors, Jill Peterson, Chuck 
Turner and Bob Griggs (acting for Chuck Turner), who, in turn, 
give them to their employees. The meat block records are recipes, 
i.e., they show what types of meat, and how much of each type, is 
used in each of respondent’s products. If the formula is changed, 
the employees are given a new meat block record for each day’s 
production, or, if changes in the formula occur during the day, re- 
spondent’s employees may get two or three meat block records 
during a single day. If the formula is not changed, respondent’s em- 
ployees may use the same meat block records for a number of days. 


3 A USDA inspector may detain a meat food product if he has “reason to believe” 
that it is adulterated (9 CFR § 329.1) by “affixing an official ‘U.S. Detained 
Tag’ ... to such article” (9 CFR § 329.2). Notice is given to the owner (9 CFR 
§ 329.3), and the article cannot be moved “until released by an authorized represent- 
ative of the Secretary” (9 CFR § 329.5). 





FEDERAL MEAT INSPECTION ACT 
Volume 44 Number 5 


(Tr. 27-28, 125, 182-38, 170, 188, 189-90, 199-200, 217-18, 275, 291, 
301-02, 307). 

However, Inspector Osborn was not given the meat block records 
for the meat that could have been prepared from the February 27 
shipment of pork head meat because they had been destroyed.* In- 
spector Osborn testified (Tr. 27-28): 


Q. So would you agree with me that the shipment of 
pork head meat received on the—on the evening of the 
27th, the earliest opportunity for that product to be used 
would have been when? 


A. Would have been the morning of the 28th, February 
28th. 


Q. Did you discuss the missing 900 pounds of pork head 
meat with the management at Haring Meats? 


A. I did. 

Q. And did you ask them to help you locate it? 

A. I did. 

Q. What assistance were you given in this endeavor? 


A. Well, first of all, I requested some meat block records 
that they kept. This is a formulation of the meat that’s 
used in any product. I—they usually were kept in the spice 
room. I went to the spice room, requested from Bob Griggs, 
who is acting supervisor in the sausage kitchen at that 
time, for these meat block records. And he said they 
weren’t there. I said, “Where are they?” He said that 
Frank Haring told him to destroy them and he did. 


Later on I asked Frank Haring, in the presence of the 
circuit supervisor Tom Winn, also in front of Bob Griggs, 
why he had Bob Griggs to destroy them records. And he 
said, “Because Chuck Tucker ® had made a lot of mis- 
takes.” 


12. June Mecurio gave a different explanation for the destruction 
of the meat block records. She testified that when Chuck Turner 


* Jill Peterson, who is supervisor of respondent’s fresh meat room, gave Inspector 
Osborn the meat block record used on March 11, 1985, to make one batch of pork 
sausage, which would account for 200 pounds of pork head meat (Tr. 68-69). 

5 Chuck Turner was in charge of respondent’s “sausage kitchen” until March 6, 
1985, when he went on sick leave and Bob Griggs served as acting supervisor (Tr. 
199; RX 18, p. 1). 
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went on sick leave, and Bob Griggs took over as acting supervisor 
of respondent’s “sausage kitchen” she told Bob Griggs to destroy 
the “messy” meat block reports that would be confusing (Tr. 212- 
13), but that he mistakenly “threw away everything” (Tr. 267-68; 
and see Tr. 253). 

13. A meeting between Frank Haring, Inspector Osborn and 
other meat inspection personnel was held in USDA’s Ohio area 
office at Pickerington, Ohio, on March 20, 1985. Frank Haring 
knew that the USDA meat inspectors would not be at his plant on 
March 20, 1985. On March 19, 1985, the day before the meeting, In- 
spector Osborn noticed that respondent had 14 containers of hams 
in its cooler, 13 of which had been “pumped” ® under his supervi- 
sion. One container, containing about 1,300 to 1,400 pounds of 
hams, had not been pumped. The unpumped hams “were getting a 
little bit of slime on them” (Tr. 35). They were not necessarily “off- 
condition at that point, but they were becoming suspect” (Tr. 35). 
That night, March 19, 1985, Frank Haring called his maintenance 
supervisor, Daryl Flynn, at about 11:30 p.m. and asked him to 
bring the keys to respondent’s spice room to the plant. When Mr. 
Flynn reminded Frank Haring that it was 11:30 pm., Frank 
Haring went to Mr. Flynn’s home and got the keys himself. When 
Inspector Osborn returned to respondent’s plant on March 21, 1985, 
the day after the meeting, he observed that someone had pumped 
the container of hams that had not previously been pumped, and 
commingled them with the lawfully pumped hams. USDA inspec- 
tion of the ham pumping operation is very critical “from a sanitary 
point of view 7 and an economic ® point of view” (Tr. 42). After con- 
ferring with his supervisor, Inspector Osborn detained all of the 
hams, consisting of 19,203 pounds (Tr. 34-49). 

14. On April 19, 1985, Inspector Osborn advised Frank Haring 
orally that all of the meat food products previously detained were 
condemned, and asked Frank Haring to furnish a disposal schedule 
within 5 days (Tr. 49-50, 60). The condemnation was concurred in 
by Mr. Winn, the Circuit Supervisor over Inspector Osborn (Tr. 92- 


6 Hams are pumped with the use of injection needles with a curing solution, 
which includes restricted ingredients such as sodium asorbate and sodium nitrate 
(Tr. 34). 


7 Inspector Osborn testified that when he examined the ham pumping machine 
on March 21, 1985, he found “decomposed meat in various places on it” (Tr. 38), in- 
dicating that “it had not been properly cleaned before they used it” (Tr. 39). 

8 Hams can only be lawfully pumped with “10 percent added water” (Tr. 41). Ad- 
ditional water, unlawfully added, would not be detected by the consumer, so a plant 
unlawfully pumping hams without supervision could be “selling water for the price 
of ham” (Tr. 42). 
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96). Mr. Winn had 18 years of inspection experience with USDA 
(Tr. 93). The condemnation was also concurred in by Dr. Edwards, 
the Area Supervisor over Mr. Winn and Inspector Osborn, who had 
12 years of inspection experience with USDA (Tr. 105-20). Dr. Ed- 
wards testified (Tr. 111, 115-16): 


And we’ve given the owner the opportunity, the owner of 
the establishment, the opportunity to come before us with 
what happened, an explanation of what happened, to the 
pork head meat, the rotten meat. He hasn’t been able to 
do that. 


Therefore, we feel that there is the strong possibility 
that that adulterated, rotten, whatever you want to call it, 
pork head meat is in the pork sausage, the Polish sausage, 
the salami, the braunschweiger, or the wieners. And going 
from a public health standpoint, if we do not take action to 
go ahead and condemn that product, we aren’t reacting to 
the Federal Meat Inspection Act as instructed. 


* * * * * * * 


Q. You state, Doctor, that in your opinion the condemna- 
tion of the meat products at Haring was proper and that 
was based upon the possibility that the off condition pork 
had been inserted in some of its meat products; is that cor- 
rect? 


A. What I was basically trying to tell you is that because 
we have not received an explanation of what happened to 
that 900 pounds of off condition, rotten pork head meat, 
then we feel that it must be in the pork sausage, the 
Polish sausage, the salami, the braunschweiger or the wie- 
ners, as listed on this page sir, (indicating), which I think 
was Cl or how—— 


Q. Plaintiff's Exhibit 1? 
A. Right. 


Q. How was it determined that the pork head meat 
might be in the Polish sausage, salami, braunschweiger 
and wieners? 


A. Mr. Haring couldn’t tell us where it was. 


Q. Well, how did you determine—— 
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A. And we realized that pork head meat is pork. These 
items that are listed here all have pork as their ingredi- 
ents. They were all produced on dates, okay, after the off 
condition pork head meat arrived at the plant and before 
it was detected on March the 11th, 1985. 


Q. Did you examine the recipe or block reports of the 
Haring Meat company to determine whether any of the 
unconditioned pork head was used in the Polish sausage, 
salami, braunschweiger or wieners? 


A. It was my information that that, as far as like Mr. 
Osborn has testified already, that those records were de- 
stroyed. 

15. On the same date that Inspector Osborn notified Frank 
Haring that the detained meat food products were condemned, 
April 19, 1985, which was 5% weeks after the meat food products 
were detained by Inspector Osborn, Frank Haring gave Inspector 
Osborn a 52-page report prepared by June Mecurio which respond- 
ent contends, and the ALJ found, shows that the missing 900 
pounds of pork head meat were not used in respondent’s braun- 
schweiger, salami, Polish sausage or wieners.® Inspector Osborn 
and his supervisors did not believe that the 52-page report satisfac- 
torily accounted for the missing 900 pounds of pork head meat (Tr. 
29-33, 74, 84, 94-96, 116-17). 

16. (a) The 52-page report begins with a copy of an inventory 
which June Mecurio says was taken by Bob Griggs on February 22, 
1985, showing 4,800 pounds of pork head meat in respondent’s plant 
(RX 5, pp. 2-5). 

(b) The report then contains the following statement by June 
Mecurio (RX 6, p. 1; emphasis added): 


February 25, 1985—Jill Peterson was given a formula 
using 400 pounds of head meat in each batch. She made 7 
batches at 1200 pounds per batch which she used 2800 
pounds of head meat that day. 


Chuck Turner was given a formula using 800 pounds head 
meat in each batch. He made 4 batches at 2400 pounds per 
batch, making his amount of head meat used 3200 pounds. 


This made the inventory of February 22, 1985 all used up 
and the plant had no head meat on the premises. 


® The report took only 2 days to prepare (Tr. 247). 
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The report contains an undated copy of a meat block report for 
making pork patties (RX 6, p. 2), which June Mecurio says is re- 
spondent’s standard formula for 40% patties which is used each 
day unless a different formula is given to the supervisors (Tr. 151- 
52). The meat block report, or formula, shows 400 pounds of pork 
head meat for “Batch I,” which totals 1,200 pounds (allegedly used 
by Jill Peterson for seven batches), and 800 pounds of pork head 
meat for “Batch II,” which totals 2,400 pounds (allegedly used by 
Chuck Turner for four batches). The report contains copies of re- 
spondent’s Daily Lab Reports dated February 25, 1985, showing the 
production of seven batches of sausage weighing 1,200 pounds per 
batch, and four batches weighing 2,400 pounds per batch. Accord- 
ing to the report, on February 25 Jill Peterson used ‘2800 pounds 
of head meat” and Chuck Turner used “3200 pounds” (RX 6, p. 1), 
for a total of 6,000 pounds of pork head meat (2,800 + 3,200 = 
6,000). 

When June Mecurio was asked on cross-examination how 4,800 
pounds of pork head meat on hand, according to Bob Griggs’ inven- 
tory (Finding 16(a), supra), could have been stretched into 6,000 
pounds, she explained (Tr. 155): 


A. By using ham centers. We’re allowed to substitute ham 
centers for head meat. I know I didn’t specify that in 
there, but that there’s what’s done. We’re allowed to sub- 
stitute ham centers when we run out of pork head meat, 
because it has the same protein value as pork head meat. 
The report has a computer formula for Polish sausage dated No- 
vember 6, 1984, which June Mecurio says is the formula used 
during the period from February 28 through March 11, 1985 (Tr. 
164-65). The formula does not list pork head meat as an ingredient 
(RX 6, p. 7). The Daily Lab Report dated “2-25-85” shows the pro- 
duction of one batch of “Polish” (RX 6, p. 5), and June Mecurio tes- 
tified that Chuck Turner made one batch of Polish sausage on Feb- 
ruary 25, 1985 (Tr. 164), but her summary statement quoted above 
for February 25, 1985 (RX 6, p. 1), does not refer to Polish sausage. 
(c) The report contains June Mecurio’s statement as to re- 
spondent’s production on February 26, 1985, (RX 7, p. 1). She in- 
cluded a meat block report dated January 31, 1985 for “Beef 
Franks,” which does not include pork head meat as an ingredient 
(RX 7, p. 2). She also included a formula for “Patties” dated Febru- 
ary 26, 1985, calling for 100 pounds of pork head meat per batch 
(RX 7, p. 3). However, according to June Mercurio, pork centers 
were substituted for pork head meat called for in the formula be- 
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cause pork head meat was not available on February 26, 1985 (Tr. 
169). 

The report for February 26, 1985, also includes a meat block 
report for ‘Patties’ dated “2-26-85,” which calls for pork products, 
but not pork head meat (RX 7, p. 4). 

(d) The report contains June Mecurio’s statement as to re- 
spondent’s production on February 27, 1985, which includes a batch 
of braunschweiger “which did not have any head meat in either be- 
cause the plant was out” (RX 8, p. 1). The report includes a meat 
block report dated February 20, 1985, for braunschweiger, which 
does not include pork head meat as an ingredient (RX 8, p. 2). 

The report also includes meat block reports dated February 27, 
1985, for 40% and 50% patties, each of which calls for 100 pounds 
of pork head meat per batch (RX 8, pp. 3-4). Here, again, June Me- 
curio testified that the formula was not followed on February 27, 
1985, because pork head meat was not available in the plant (Tr. 
188-89). 

(e) The report contains June Mecurio’s statement as to re- 
spondent’s production on February 28, 1985, which includes eight 
batches of pork sausage produced by Jill Peterson (RX 9, p. 1). The 
report as to February 28, 1985, contains no meat block reports, but 
June Mecurio states that “Jill Peterson used the formula Frank 
gave her earlier that week which called for 100 pounds of head 
meat per batch or she could use centers when head meat was to{o] 
frozen or not available” (RX 9, p. 1; and see Tr. 195-96). June Me- 
curio states that “ham centers were substituted for the head meat 
in the first 2 batches” (RX 9, p. 1). (If that is what happened, 600 
pounds of pork head meat would have been used.) 

June Mecurio also states in her report as to February 28, 1985 
(RX 9, p. 1): 


Chuck Turner produced 3600 pounds of beef wieners which 
uses no head meat and 3600 pounds of polish sausage 
which used no head meat either because of the shortage of 
it and the demand for it in our pork sausage. 


(f) The report contains June Mecurio’s statement as to repon- 
dent’s production on March 1, 1985, which contains no meat block 
report for pork sausage, but contains June Mecurio’s statement 
that (RX 10, p. 1)—March 1, 1985—Jill Peterson continues to use 
the previous formula calling for 100 pounds of head meat per 1200 
pound batch. She made 3 batches at 1200 pounds per batch of pork 
sausage equaling 3850 pounds because of formulation adjustments. 

If June Mecurio’s report is accurate as to Jill Peterson’s produc- 
tion of three batches of pork sausage using 100 pounds of pork 
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head meat per batch, 300 pounds of pork head meat would have 
been used on March 1, 1985. June Mecurio’s report for March 1, 
1985, also states (RX 10, p. 1): 


Chuck Turner’s room made 3600 pounds of Beef heart 
salami, using no head meat because of the demand in pork 
sausage. He then pre-blended 5 batches of beef 90’s. 


At the end of Friday we had 4800 pounds of pork head 
meat left in the plant. 

June Mecurio included a meat block report dated January 16, 
1985, for Defense Department Salami (RX 10, p. 2), which she says 
was used on March 1, 1985 (Tr. 203-04). That meat block report 
calls for no pork head meat. 

(g) June Mecurio’s report for March 4, 1985, states (RX 11, p. 


1): 


March 4, 1985—Jill Peterson’s fresh meat room was shut 
down by USDA until March 11, 1985. Jill boxed up 1400 
pounds of pork sausage that was left over for rework. 


Chuck Turner produced 5 batches of beef product which 
does not call for head meat. 

The report includes no meat block reports for March 4, 1985, but 
it includes a Daily Lab Report dated ‘3-4-85” showing the produc- 
tion of “Beef Bologna” and “Beef Salami” (RX 11, p. 2). 

(h) June Mecurio’s report for March 5, 1985, contains no meat 
block reports, but states (RX 12, p. 1): 


March 5, 1985—Chuck Turner produced 2 batches of beef 
product which does not call for pork head meat. 
The Daily Lab Report dated “3-5-85” does not include braun- 
schweiger, salami, Polish sausage or wieners (RX 12, p. 2). 
(i) June Mecurio’s report for March 6, 1985, contains no meat 
block reports, but states (RX 12, p. 1): 


March 6, 1985—Chuck Turner goes on sick leave and Bob 

Griggs takes over and produced 2 batches of beef product 

not using pork head meat. 

The Daily Lab Report dated “3-6-85” includes “Beef Wiener” 

and “Beef Bologna” (RX 13, p. 2). 

(j) June Mecurio’s report for March 7, 1985, contains an undat- 
ed meat block report for “Beef Salami,” which calls for no pork 
head meat (RX 14, p. 2). June Mecurio’s report states (RX 14, p. 1): 


March 7, 1985—Bob Griggs produces 3 more batches of 
beef product which does not use pork head meat. 
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The Daily Lab Report dated “3-7-85” includes “Beef Wiener,” 
“Beef Bologna” and “Beef Salami” (RX 14, p. 3). 

(k) June Mecurio’s report for March 8, 1985, includes a meat 
block report dated March 8, 1985, for commercial franks, which 
calls for some pork products, but not pork head meat (RX 15, p. 2). 
June Mecurio’s report states (RX 15, p. 1): 


March 8, 1985—Bob Griggs produced 3 batches of beef 
product using no pork head meat. He made a batch of com- 
mercial weiners but did not use any pork head meat be- 
cause of the great pork sausage orders we had pending the 
release of Jill’s room. 


We still had 4800 lbs. of pork head meat for start of Mon- 
days production. 
The Daily Lab Report dated ‘“3-8-85” includes “Beef Wiener,” 
“Comm Wiener” and “Beef Bologna” (RX 15, p. 3). 
(2) June Mecurio’s report for March 11, 1985, contains no meat 
block reports. Her report states (RX 16, p. 1): 


March 11, 1985—Jill Peterson’s room was released. She 
was given a formula using 200 lbs. head meat per 1200 lb. 
batch. She was only able to make 1 batch which used 200 


lb. pork head meat before U.S.D.A. charged the plant with 
possible product contamination. She finished her other 
batches with pork centers in place of the head meat. 


As a result the plant only has 4600 lbs. of pork head meat 
left from Greenfield. U.S.D.A. has this 4600 Ibs. retained. 
This should prove there was no pork head meat used in 
the Beef Heart Salami, Braunschweiger, Polish Sausage, 
or the Commercial Weiners. 
The Daily Lab Report dated “3-11-85” shows two 1,200-pound 
batches of “Pork Saus” (RX 16, p. 2). 


CONCLUSIONS 


This is a case of first impression. In the 78 years the United 
States Department of Agriculture has been inspecting meat under 
the Federal Meat Inspection Act, this is the first instance where a 
meat plant has refused to destroy a carcass (or part thereof) or a 
meat food product condemned by the meat inspection service. This 
decision is, therefore, of major importance to the 33 billion dollar 
livestock industry and the 50 billion dollar meat processing indus- 
try. 

Respondent has not appealed from the ALJ’s findings and con- 
clusion that the pork head meat, pork sausage and hams involved 
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in this case were properly condemned. Accordingly, the only prod- 
ucts at issue on appeal are the braunschweiger, salami, Polish sau- 
sage and wieners. 


I. Review of a USDA Meat Inspector’s Condemnation of a Meat 
Food Product Is Limited to Review by Supervisory Meat Inspec- 
tion Officials. 


The Federal Meat Inspection Act, as amended, does not provide 
for review of a meat inspector’s action condemning a meat food 
product found to be adulterated.1° However, the administrative 
regulations provide for an appeal to the inspector’s immediate su- 
pervisor. And the supervisor’s determination can be appealed to 
the next level of supervision, up to the Administrator of the Food 
Safety and Inspection Service. Specifically, the regulations provide 
(9 CFR § 306.5): 


§ 306.5 Appeals. 


Any appeal from a decision of any Program employee 
shall be made to his/her immediate supervisor having ju- 
risdiction over the subject matter of the appeal, except as 
otherwise provided in the applicable rules of practice. 

Although the Federal Meat Inspection Act does not provide for 
judicial review of a meat inspector’s condemnation determination, 
judicial review is available under the Administrative Procedure 
Act except to the extent that— 


(1) statutes preclude judicial review; or 


(2) agency action is committed to agency discretion by 
law.11 
The second exception is applicable here, i.e., condemnation of a 
meat food product is committed to agency discretion by law. Specif- 
ically, the Federal Meat Inspection Act, as amended, provides 21 
U.S.C. § 606 (emphasis added): 


§ 606. Inspectors of meat food products; marks of inspec- 
tion; destruction of condemned products; products for 
export 


For the purposes hereinbefore set forth the Secretary 
shall cause to be made, by inspectors appointed for that 


10In contrast, the section immediately following the section at issue here ex- 
pressly provides for judicial review of a determination that any marking or labeling 
is false or misleading. 21 U.S.C. § 607(e). Judicial review as to other matters is also 
provided for in 21 U.S.C. § 671 (and see 21 U.S.C. §§ 673, 674). 

115 U.S.C. § 701(a). 
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purpose, an examination and inspection of all meat food 
products prepared for commerce in any slaughtering, 
meat-canning, salting, packing, rendering, or similar estab- 
lishment, and for the purposes of any examination and in- 
spection [said] 1? inspectors shall have access at all times, 
by day or night, whether the establishment be operated or 
not, to every part of said establishment; and said inspec- 
tors shall mark, stamp, tag, or label as “Inspected and 
passed” all such products found to be not adulterated; and 
said inspectors shall label, mark, stamp, or tag as “Inspect- 
ed and condemned” all such products found adulterated, 
and all such condemned meat food products shall be de- 
stroyed for food purposes, as hereinbefore provided, and 
the Secretary may remove inspectors from any establish- 
ment which fails to so destroy such condemned meat food 
products. ... 

Note that the Act does not provide that meat food products shall 
be marked “Inspected and passed” if they are “not adulterated.” 
Instead, the Act provides that they are to be marked “Inspected 
and passed” if they are “found to be not adulterated” (21 U.S.C. 
§ 606; emphasis added). Similarly, the Act does not provide for 
meat food products to be marked “Inspected and condemned” if 
they are “adulterated,” but, rather, if they are “found adulterated” 
(21 U.S.C. § 606; emphasis added). 

In addition, the Act provides that ‘all such condemned meat food 
products shall be destroyed for food purposes’ (21 U.S.C. § 606). The 
word “shall” is ordinarily the language of command. Anderson v. 
Yungkau, 329 U.S. 482, 485 (1947); Escoe v. Zerbst, 295 U.S. 490, 493 
(1935). 

The provisions quoted above, requiring the destruction of all 
meat food products “found adulterated” are in sharp contrast to 
the provisions of the Act as to imports, which state (21 U.S.C. 
§ 620(a); emphasis added): 


No carcasses, parts of carcasses, meat or meat food prod- 
ucts of cattle, sheep, swine, goats, horses, mules, or other 
equines which are capable of use as human food, shall be 
imported into the United States if such articles are adul- 
terated or misbranded. .. . 

As to imports, the Act prohibits their entry if they “are adulter- 
ated or misbranded,” not if they “are found to be adulterated or 
misbranded.” Accordingly, limited judicial review is available as to 


12 The United States Code (21 U.S.C. § 606) erroneously has “and” instead of 
“Said” (see 34 Stat. 1256, 1261 (1907)). 
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some issues involving imports. See G.A. Portello & Co. v. Butz, 345 
F. Supp. 1204, 1205-09 (D.D.C. 1972). 

But judicial review of condemnation decisions is precluded since 
the Act requires the destruction of meat food products “found adul- 
terated” (21 U.S.C. § 606). 

There are practical reasons which undoubtedly led Congress to 
require the destruction of meat and meat food products “found 
adulterated,” without judicial review of such determinations. When 
meat or meat food products are condemned by a USDA meat in- 
spector, we are dealing with determinations that do “not present 
questions of an essentially legal nature in the sense that legal edu- 
cation and lawyers’ learning afford peculiar competence for their 
adjustment.” !* If a meat inspector’s condemnation of a meat food 
product were subject to review by the Department’s ALJ’s, Judicial 
Officer and the courts, we could expect a sizeable number of pro- 
ceedings in which we would be dealing with questions such as 
whether hams have too much “slime on them” (see Finding 13, 
supra), or whether a piece of meat smells too strong. Retired meat 
inspectors might find a lucrative second career testifying as expert 
witnesses for respondents in condemnation proceedings. Samples of 
the condemned product might be presented to the Department’s 
ALJ’s, so that their expertise (or lack thereof) could be brought to 
bear on the issue. 

If adjudicatory proceedings always produced perfect results, this 
would present no problem to the public health. But mistakes do 
occur. Some cases are decided erroneously. ALJ’s at times believe 
witnesses who are not telling the truth. Accordingly, if judicial-type 
proceedings were available as to whether meat was properly con- 
demned, we would expect at least a few mistakes, placing unwhole- 
some meat into the channels of trade. 

If anyone believes that the Department’s ALJ’s would routinely 
accept the testimony of disinterested USDA meat inspectors over 
that of other witnesses, they have not been reading Agriculture De- 
cisions. There have been many cases in recent years where the De- 
partment’s ALJ’s have accepted the views of respondents’ witnesses 
over that of disinterested USDA experts. For example, in Jn re 
Thornton, 38 Agric. Dec. 1425, 1426-28 (remand order), final deci- 
sion, 38 Agric. Dec. 1539 (1979), the Judicial Officer dismissed the 
complaint alleging that the respondent had sored a horse because 
the ALJ, citing the “demeanor of the witnesses” (88 Agric. Dec. at 
1540), accepted the testimony of respondent’s wife, respondent’s 


13 The quotation is from Driscoll v. Edison Co., 307 U.S. 104, 122 (1939) (concur- 
ring opinion by Mr. Justice Frankfurter). 
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employee, and respondent’s “real good friend” over that of three 
disinterested USDA veterinarians. Many similar cases could be 
cited. 

Accordingly, if it were held that the validity of a meat inspec- 
tor’s condemnation determination is subject to judicial-type review, 
we could expect a sizeable number of cases to be brought challeng- 
ing such actions.!* And, unfortunately, we could expect some mis- 
takes to be made, e.g., where an ALJ believes a witness who is 
lying, resulting in rotten meat placed into the channels of trade. 
That would be contrary to the Congressional purpose to assure the 
wholesomeness of meat subject to Federal inspection. The Congres- 
sional purpose is stated as follows (21 U.S.C. § 602; emphasis 
added): 


$602. Congressional statement of findings 


Meat and meat food products are an important source of 
the Nation’s total supply of food. They are consumed 
throughout the Nation and the major portion thereof 
moves in interstate or foreign commerce. It is essential in 
the public interest that the health and welfare of consum- 
ers be protected by assuring that meat and meat food prod- 
ucts distributed to them are wholesome, not adulterated, 
and properly marked, labeled, and packaged. Unwhole- 
some, adulterated, or misbranded meat or meat food prod- 
ucts impair the effective regulation of meat and meat food 
products in interstate or foreign commerce, are injurious 
to the public welfare, destroy markets for wholesome, not 
adulterated, and properly labeled and packaged meat and 
meat food products, and result in sundry losses to livestock 
producers and processors of meat and meat food products, 
as well as injury to consumers. The unwholesome, adulter- 
ated, mislabeled, or deceptively packaged articles can be 
sold at lower prices and compete unfairly with the whole- 
some, not adulterated, and properly labeled and packaged 
articles, to the detriment of consumers and the public gen- 
erally. It is hereby found that all articles and animals 
which are regulated under this chapter are either in inter- 
state or foreign commerce or substantially affect such com- 


14 Although the Act authorizes the Department to withdraw inspectors if the con- 
demned product is not destroyed (21 U.S.C. § 606), if judicial review were available, 
and the condemned product was detained and set aside, a stay order might be issued 
requiring the Department to provide inspection service pending the completion of 
the adjudicatory process (5 U.S.C. § 705). 
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merce, and that regulation by the Secretary and coopera- 
tion by the States and other jurisdictions as contemplated 
by this chapter are appropriate to prevent and eliminate 
burdens upon such commerce, to effectively regulate such 
commerce, and to protect the health and welfare of con- 
sumers. 

In addition, if a meat inspector’s condemnation determination 
were subject to judicial-type review, meat which is marked “In- 
spected and passed” could be meat which was condemned by the 
USDA inspection service, but reversed on judicial review. If that 
were the case, the public would have the right to know that USDA 
“Inspected and passed” includes condemned meat where the in- 
spector’s determination has been reversed on appeal by the Depart- 
ment’s ALJ’s, Judicial Officer, or the courts. If the Department 
failed to inform the public of that fact (as might well be the case in 
view of the adverse economic impact on the livestock industry), it 
would only be a matter of time before some investigative reporter 
revealed that fact in a sensational exposé in a magazine, TV show 
or newspaper. That would significantly undermine the public’s con- 
fidence in the Government’s meat inspection program. 

Although the Department’s uniform rules of practice applicable 
to disciplinary proceedings are expressly made applicable to pro- 
ceedings under 21 U.S.C. § 606, involved here (7 CFR § 1.131(a)), 
that is not a concession that a meat inspector’s condemnation 
action is reviewable. There are two issues reviewable in such a pro- 
ceeding, viz., were the meat products in question condemned? and, 
if so, were the condemned meat products destroyed by the respond- 
ent? There is nothing in the Federal Meat Inspection Act to indi- 
cate that those determinations are not reviewable. But, as shown 
above, there is a clear indication that the validity of the condemna- 
tion determination is not reviewable. 

If a reviewing court agrees with the foregoing views, there is no 
need to consider the remainder of this decision. But assuming that 
a reviewing court holds that a meat inspector’s condemnation de- 
termination is subject to judicial review, the review should be very 
limited. 


Il. If Judicial-Type Review of an Inspector’s Condemnation of a 
Meat Food Product Is Available, the Review Should Be Limited 
to Determining Whether the Inspector’s Action Was Arbitrary, Ca- 
pricious, or an Abuse of Discretion. 


Under the Administrative Procedure Act, the scope of review of 
agency action is set forth as follows (5 U.S.C. § 706(2)): 
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$706. Scope of review 


To the extent necessary to decision and when presented, 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 


* * * * * * * 


(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; 


* * * * * * * 


(E) unsupported by substantial evidence in a 
case subject to sections 556 and 557 of this title 
[i.e., 5 U.S.C. §§ 556, 557] or otherwise reviewed on 
the record of an agency hearing provided by stat- 
MEG, kx 

The only issue that would be applicable to a meat inspector’s 
condemnation determination would be clause (A), i.e., whether the 
condemnation determination was arbitrary, capricious, or an abuse 
of discretion. 

Clause (E), relating to substantial evidence, would not be applica- 
ble because, as shown above, an agency hearing as to a condemna- 
tion determination is not “provided by statute” (5 U.S.C. 
§ 706(2)(E)). In addition, as shown immediately below, an inspector’s 
condemnation determination is not subject to 5 U.S.C. §§ 556 and 
557. 

A case is subject to 5 U.S.C. § 557 only “when a hearing is re- 
quired to be conducted in accordance with section 556 of this title” 
(5 U.S.C. § 557(a)). A hearing is required to be held in accordance 
with 5 U.S.C. § 556 only when “hearings [are] required by section 
5538 or 554 of this title [5 U.S.C. §§ 553, 554] to be conducted in ac- 
cordance with this section” (5 U.S.C. § 556(a)). 

5 U.S.C. § 553 relates to rulemaking, which is obviously irrele- 
vant to a meat inspector’s condemnation determination. 5 U.S.C. 
§ 554, relating to adjudications, applies only to “adjudication re- 
quired by statute to be determined on the record after opportunity 
for an agency hearing” (5 U.S.C. § 554(a)), which is not the case 
here. Furthermore, 5 U.S.C. § 554 does not apply to “proceedings in 
which decisions rest solely on inspections, tests, or elections” (5 
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U.S.C. § 554(a\(3)). A condemnation determination rests solely on 
inspections. 

Hence the substantial evidence requirement of the Administra- 
tive Procedure Act would not be applicable to a proceeding to 
review a meat inspector’s condemnation determination (assuming 
that it is reviewable to some extent). The determination would be 
upheld if not arbitrary, capricious, or an abuse of discretion. 

The Attorney General’s Manual on the Administrative Procedure 
Act 44-45 (1947) explains why the formal hearing process (with 
review as to substantial evidence) is not appropriate to proceedings 
involving inspections or tests, as follows: 


3. “Proceedings in which decisions rest solely on inspec- 
tions, tests, or elections”. The reason for the exemption is 
that “those methods of determination do not lend them- 
selves to the hearing process’. Sen. Rep. p. 16; H.R. Rep. p. 
27 (Sen. Doc. pp. 202, 261). This exemption is applicable 
even though a statute requires an opportunity for an 
agency hearing; thus the words “rest solely” do not mean 
that the exemption is available only where decisions are 
based solely upon inspections, tests, or elections, without 
opportunity for hearing or other proceedings. Rather, “rest 
solely” appears to mean that the exemption shall apply 
where all the issues involved in the decision are deter- 
mined mainly on the basis of an inspection, test, or elec- 
tion. The legislative history of the Act, commencing with 
the Final Report of the Attorney General’s Committee on 
Administrative Procedure, pp. 36-38, suggests the follow- 
ing as examples of “proceedings in which decisions rest 
solely on inspections, tests, or elections”: 


(a) the denial of airman certificates under sec- 
tion 602 of the Civil Aeronautics Act (49 U.S.C. 
552) (statute provides for a hearing); Senate Hear- 
ings (1941) pp. 602-3; 


(b) the denial or revocation of certificates of sea- 
worthiness by local inspectors of the Coast Guard 
(46 U.S.C. 391); Senate Hearings (1941) pp. 833-4; 


(c) locomotive inspections by the Interstate Com- 
merce Commission (45 U.S.C. 29) (statute provides 
for a hearing); Senate Hearings (1941) pp. 833-4; 


) 
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(d) the grading of grain under the United States 
Grain Standards Act (7 U.S.C. 71 et seq.); Senate 
Hearings (1941) pp. 833-4. 


The rationale for exempting such adjudications from 
formal procedural requirements was well stated by the At- 
torney General’s Committee on Administrative Procedure 
in the following passage: 


In all these cases, as well as in others not here 
described, the most important element in the deci- 
sion is the judgment of the man who saw and 
tested the ship or grain or fruit or locomotive, or 
who examined the prospective airplane pilot, or 
seaman, or proposed periodical. Formal proceed- 
ings are not, of course, impossible. A trial examin- 
er could be designated; the inspector could be 
summoned to testify, under oath, concerning his 
observations just as a traffic officer who gives a 
driving test to an applicant for a motor operator’s 
permit could be required to describe the appli- 
cant’s performance to a second officer who could, 
in turn, decide whether the permit should be 
issued. But resort to formal procedure in this type 
of administrative matter, although sometimes pro- 
vided for as in certain of the instances noted 
above, is not desired or utilized by the person 
whose rights or privileges are being adjudicated, 
because it gives no added protection. The judg- 
ment of the inspector who examined the applicant 
or tested the article would necessarily remain the 
determining element in the decision, and, in any 
event, some immediate decision concerning the fit- 
ness of an applicant, or of an airplane, or a loco- 
motive, or a ship, is necessary to protect the 
public interest. That cannot await a formal hear- 
ing. Nor would formal procedure give greater as- 
surance of a correct decision. The surest way to 
ascertain what is the grade of grain is for a skilled 
inspector to test it; the best way to discover 
whether the radio equipment of a ship is in proper 
working order is for a radio mechanic to examine 
it and test it. (Final Report, p. 37) 
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For further legislative history relating to this exemp- 
tion, see Senate Hearings (1941) pp. 590, 602, 833. 

The foregoing reasoning is equally applicable to the determina- 
tion by a meat inspector that a meat food product should be con- 
demned. 

The limited nature of a court’s review of a meat inspector’s de- 
termination involving imports, that was subject to judicial review 
(see § 1, supra), is set forth in G.A. Portello & Co. v. Butz, 345 F. 
Supp. 1204, 1207-09 (D.D.C. 1972), as follows: 


The regulations vest considerable discretion in the offi- 
cial inspectors in their determinations as to the adultera- 
tion or misbranding of meat both in domestic establish- 
ments and at ports of entry. That discretion is consonant 
with the policy of the Act, as stated in 21 U.S.C. § 602 
(1970). It is clear from that section that the policy of the 
Act and the regulations is above all to protect the health 
and welfare of consumers. 


* * * * * * * 


This court is not in a position to gainsay the findings of 
experienced inspectors acting within the scope of the dis- 
cretion vested in them by the regulations and the clear 
policy of the Federal Meat Inspection Act. 

Since a court reviewing a meat inspector’s condemnation deter- 
mination would be concerned only with whether the condemnation 
determination was arbitrary, capricious, or an abuse of discretion, 
the Department’s ALJ’s and Judicial Officer should similarly 
review such action solely to determine whether it was arbitrary, 
capricious, or an abuse of discretion.!5 

In the present case, the ALJ, who determined that the inspector 
erroneously condemned the braunschweiger, salami, Polish sausage 
and wieners, nonetheless, concluded that the inspector’s action was 
not arbitrary, capricious, or an abuse of discretion. The ALJ con- 
cluded (Initial Decision at 11): 


While evidence presented at the hearing now indicates 
otherwise, the wisdom of the inspector’s condemning all of 


15 If a reviewing court should disagree with this view, this should be the last ad- 
ministrative case of this nature instituted by the Administrator. In future cases, the 
Administrator should withdraw inspection and wait for the meat plant to institute 
an action in court under the Administrative Procedure Act. In such an action, the 
meat plant would have the burden of convincing the court that the inspector’s con- 
demnation was arbitrary, capricious, or an abuse of discretion. 
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these products was justified on the basis of what they then 
knew and understood. 

That should have been the end of the matter. Since the inspec- 
tor’s action (concurred in by two levels of supervision) was not arbi- 
trary, capricious, or an abuse of discretion, it should have been 
upheld by the ALJ. However, the ALJ concluded on the basis of his 
independent, de novo review of the entire matter, in which he 
relied primarily on the testimony of June Mecurio, assistant plant 
manager, that complainant failed to carry its burden of proof. Spe- 
cifically, the ALJ concluded (Initial Decision at 12-14): 


While one may take bits and pieces of evidence and 
piece them together to make out a circumstantial case 
against Haring on the salami, polish sausage, braun- 
schweiger and wieners, it is not reasonable or persuasive 
in the light of all of the evidence. There is no evidence 
that Haring employees made “mistakes” and failed to 
follow the mixing instructions given to them, using unin- 
spected pork by accident. The Complainant has failed in 
its burden of proof on this point. 


* * * * * * * 


The two young women witnesses [June Mecurio and Jill 
Peterson], both supervisory employees of Respondent, were 
strong, clear, candid and persuasive in most of their testi- 
mony. They possess a natural * and inherent bias, but it 
did ot affect the main line or points of their testimony. 
They frankly, and promptly, conceded deficiencies and 
poor practices in Respondent Haring Meats operations. 


By the same token, the USDA inspector in charge at the 
Haring Meat plant was also impressive, persuasive and 
convincing on his main points. At best, all he could estab- 
lish was that there was a possibility of contamination of 
the braunschweiger, salami, polish sausage and wieners, as 
long as there was 900 pounds of the questionable pork 
trimmings missing. This was a reasonable position and 
viewpoint on his part, as long as there were open questions 
concerning the missing 900 pounds. 


While the supervisory witnesses of Respondent cannot 
positively, with absolute certainty, establish that the for- 
mulas were followed by the employees, during the period 
in question, the possibility of contamination of the braun- 
schweiger, salami, polish sausage and wieners is removed 
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by the credible testimony of the plant coordinator [June 
Mecurio]. 
3 Both displayed loyalty to their employer and the business, as well as rec- 
ognition of deficiencies. 

As shown above, the ALJ erred in setting aside the meat inspec- 
tor’s condemnation action, which the ALJ agrees was “justified on 
the basis of what they then knew and understood” (Initial Decision 
at 11). However, even if a reviewing court holds that a meat inspec- 
tor’s condemnation action found to be not arbitrary, capricious, or 
an abuse of discretion should, nonetheless, be set aside if not sup- 
ported by the preponderance of the evidence, the record here ade- 
quately supports the inspector’s action. 


III. If the Administrator of the Food Safety and Inspection Service 
Has the Burden of Proving in This Administrative Proceeding by 
a Preponderance of the Evidence That the Condemnation Deter- 
mination Was Correct, That Burden Is Met Here. 


Three USDA meat inspection employees, with a combined total 
of 48 years of meat inspection experience, testified that respond- 
ent’s braunschweiger, salami, Polish sausage and wieners involved 
here were properly condemned. 

Respondent’s case, on the other hand, is noteworthy for the 
witnessess who did not testify. Only two witnessess testified for re- 
spondent, June Mecurio, assistant plant manager, who admittedly 
had no personal knowledge as to whether respondent’s meat formu- 
las were actually followed by respondent’s supervisors and e 
mployees, and Jill Peterson, supervisor of respondent’s fresh meat 
room, which produced none of respondent’s braunschweiger, 
salami, Polish sausage or wieners, the only products involved on 
appeal. 

Frank Haring, owner and manager of respondent’s plant, did not 
testify in this proceeding. According to Bob Griggs, Frank Haring 
gave the orders to destroy the vital meat block reports, which 
would have been the best evidence as to the meat formulas used 
during the relevant time period (Finding 11). In addition, Frank 
Haring is the one who wrote the meat block reports and changed 
them when he felt it necessary or desirable (Finding 11). 

Similarly, Bob Griggs, who destroyed the vital meat block 
records (Finding 11), did not testify as a witness. From March 6 
through March 11, 1985, Bob Griggs was in charge of respondent’s 
sausage room, which room produced all of the products involved on 
appeal (Finding 16). Assuming that the formulas or meat block re- 
ports furnished to Bob Griggs during the relevant time period did 
not call for pork head meat to be used, only Bob Griggs or his em- 
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ployees were in a position to testify from first-hand knowledge that 
they accurately followed the formulas. However, neither Bob 
Griggs nor any of his employees testified in this proceeding. 

During the period from February 28, 1985, through March 5, 
1985, Chuck Turner was in charge of respondent’s sausage room 
(Finding 16(b)-(h)). Hence Chuck Turner and his employees were 
the only ones in a position to testify as to wheter they followed the 
meat block reports furnished to them during the relevant time 
period. But neither Chuck Turner nor any of his employees (who 
were also Bob Griggs’ employees during the latter period) testified 
in this proceeding. 

In view of respondent’s failure to call key witnessess to testify, 
under the settled principle that has been followed in many proceed- 
ings before this Department,!® and which has been followed in 
many judicial proceedings,'? I infer that their testimony would 


16 Fig., In re Petty, 43 Agric. Dec. ___ (Oct. 31, 1984), appeal docketed, No. 3-84- 
2200-R (N.D. Tex. Dec. 19, 1984); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 
—_ (Oct. 6, 1983); In re Farrow, 42 Agric. Dec. ___ (Sept. 21, 1983), aff'd in part 
and rev'd in part, No. 83-2548 (8th Cir. Apr. 24, 1985) (merits affirmed; suspension 
reversed); In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 101-02, 
aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 
388, 402-03 (1982), aff'd, No. 82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., 725 F.2d 667 
(3d Cir. 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 
81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) 
(to consider newly discovered evidence), order on remand, 42 Agric. Dec. 726 (1983), 
aff'd, No. CV 81-6485 (Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc 
pro tunc), aff'd (unpublished), 742 F.2d 1462 (9th Cir. 1984); In re Great Western 
Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 81-0534 (C.D. Cal. 
Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 37 
Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 
570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 
957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 
39 (5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 
575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 
(1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980); 
In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 
Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. 
denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re 
Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571- 
72 (1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per 
curiam (unpublished), 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 Agric. Dec. 280, 
300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 (1972). 


17 2 Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE, 332 US. 
581, 598 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby 
v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export 
Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. N.L.R.B., 455 
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have been adverse to respondent’s position here. “It is certainly a 
maxim that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the 
power of the other to have contradicted.” Lord Mansfied, in Blatch 
v. Archer, Cowp. 66, quoted with approval in Wigmore, Evidence 
(3d ed. 1940), § 285. 

June Mecurio, who gave the meat block reports to Chuck Turner, 
Bob Griggs and Jill Peterson, admitted that she had no personal 
knowledge as to whether they followed the formulas or meat block 
reports. She testified (Tr. 207, 214-16, 260-61): 


Q. So informing the supervisors is the only safeguard 
you have to prevent the use of pork sausage—pork head 
meat and, let’s say, any other product for that sausage? 


A. Yes, the supervisors are to keep control of what meat 
goes in the product. 


Q. But if the supervisor forgot or was diverted or some- 
one made a mistake and grabbed the wrong box, it’s possi- 
ble that pork head meat could have been inadvertently 
used in that product for which it was not qualified? 


A. If the supervisor should happen to be out of the room, 
yes, anything is possible. 


* * * * * * * 


Q. Let me get this right. Tucker’s [meat block report] 
has been destroyed? 


A. Yes. 


Q. The ones the employees use on a daily basis have 
been destroyed? 


A. Yes. 


Q. So what we’re relying on is your good faith and 
honest assumption that what you call the standard or the 
usual formulas were used on a particular day, right? 


F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 
(8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 
(8d Cir. 1963); Hoffman v. C..R., 298 F.2d 784, 788 (8d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile 
Ins. Co. of Hartford, Conn., 182 F.2d 269, 270-271 (7th Cir. 1950); Bowles v. Lentin, 
151 F.2d 615, 619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. 
Ratcliff, 108 F.2d 2538, 256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Rem- 
ington Rand Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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A. Yes. 
Q. But you do not know that for sure, do you? 


A. What, that we used these particular formulas on 
those days? 


Q. Yes. 

A. I would say, yes. 

Q. Do you know for sure? 

A. Yes. Those are the only formulas I have. 
Q. These are the standard formulas, right? 
A. Yes. 


Q. So you’re assuming that since you have the standard 
formulas and nothing else is around, that’s been used, cor- 
rect? 


A. Right. 


Q. Did you ever go out and check your standard formu- 
las against what was actually being produced? 


A. You mean what is actually—okay. 


Q. On March 11, for instance, did you ever check the 
standard Polish sausage formulas against what the em- 
ployee had written on his sheet against what Mr. Tucker 
had on his sheet to make sure they were all the same? 


A. I didn’t go personally to the rooms, but they were the 
same when they left my office. 


Q. Ma’am, we’re talking about a lot of sheets produced, 
aren’t we? 


A. We sure are. 


Q. And not many of them are currently in existence, cor- 
rect? 


A. Right. 


Q. We’re talking about, oh, at least 6, 8, maybe 10 differ- 
ent products? 


A. Yes. 
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Q. Maybe 4 or 5, 6, 7 or 8 meat ingredients in each prod- 
uct? 


A. Yes. 


Q. And you’re saying that you have faith and confidence 
that they were followed religiously with respect to the for- 
mulas you have because that’s what’s written down? 


A. Yes. These, you know, the products that was named 
off with braunschweiger, Polish sausage and that did not 
have head meat in it. 


Q. Did not have head meat or did not call for head 
meat? 


A. Did not have head meat or did not call for head meat. 
Q. How do you know they did not have head meat? 


A. They were told not to. You know, I wasn’t there to 
actually see the meat go in ounce by ounce, but they were 
informed not to use any head meat, only in pork sausage. 


Q. Could you say for sure that no head meat was used in 
any product other than pork sausage produced at Haring 
on or after the 28th of February? Can you say that for 
sure? 


A. It was formulated not to use head meat—— 


Q. Please, please, I don’t want to interrupt you. And can 
you say for sure that that product contained no pork head 
meat? 


A. Anything is possible. 
Q. Could you please answer my question, ma’am? Yes or 
no? 


A. Yes, somebody could probably slip the box in there if 
they really wanted to. 


* * * * * * * 
Q. In Exhibit 16, the last sentence on the first page, 
“This should prove there was no pork head meat used in 


beef heart salami, braunschweiger, Polish sauage or the 
commercial wieners’”? 


A. Yes. 
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Q. How should this prove—— 
A. It proves where all the head meat was used. 


Q. Ma’am, does it prove where all the head meat is, or 
does it prove or establish what all the formulas called for? 


A. It establishes, what, you know, what the formulas 
called for. 


Q. Does it actually show what went into those products? 


A. No, it doesn’t have pictures of what actually went 
into that product, no. 


Q. And you did testify that it could be possible that 
people may not follow the formulas exactly, correct? 


A. Right. 


Q. You did testify that on occasion Mr. Haring could 
change a formula or a batch, correct, a batch sheet? 


A. Restate that question again. 


Q. Did you not testify that on occasion Mr. Haring was 
known to change the batch sheets, batch forms or the 
recipe? 


A. Only through me, that I know of. 
Q. Only through you? 


A. If he made any change, you know, he’d usually come 
to me. 


Q. You did testify that you didn’t observe exactly what 
went into these prodcts, didn’t you? 


A. Right, I wasn’t back there at all times. That’s what 
we have supervisors for. 


Q. So looking at this report, again, would you agree with 
me that this report only shows what should have been pro- 
duced had the formulas you used been applied, correct? 


A. Exactly right. 
Q. And that’s all that shows, correct? 


A. Because I wasn’t back there at all times. They could 
have put worms in there for all I know. 
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Q. That’s right. That is not possible, but they could have, 
for all you know? 


A. Hey, if you’re saying they’re going to put head meat 
in there without me knowing it, they could have put in 
anything else out there, because with my job duties— 


June Mecurio’s lack of personal knowledge as to whether the for- 
mulas were followed is particularly important since Frank Haring 
told Inspector Osborn that he (Haring) told Bob Griggs to destroy 
the meat block records because Chuck Turner, who was in charge 
of respondent’s sausage room from February 28 through March 5, 
1985, “had made a lot of mistakes” (Finding 11). Presumably the 
mistakes were in following the meat block reports! What other 
“mistakes” by Chuck Turner would have caused Frank Haring to 
tell Bob Griggs to destroy the meat block reports? 

In the circumstances of this case, i.e., (i) where June Mecurio had 
no personal knowledge as to whether the formulas were followed, 
(ii) respondent chose not to call Frank Haring, Bob Griggs or 
Chuck Turner to testify, (iii) Frank Haring is the type of individual 
who would intentionally and unlawfully circumvent meat inspec- 
tion requirements (Finding 13), (iv) Frank Haring told Inspector 
Osborn that Chuck Turner made a lot of mistakes, and (v) respond- 
ent’s meat plant is one of the 13 “problem” plants in the country 
(Finding 3), I am unwilling to assume that the meat block reports 
were scrupulously followed (assuming that we know what reports 
were actually used). 

Respondent and the ALJ rely primarily upon June Mecurio’s 52- 
page report (together with her testimony relating thereto) which, 
they contend, shows that none of the rotten pork head meat was 
used in the braunschweiger, salami, Polish susage and wieners in- 
volved here. However, I find that report unpersuasive for a number 
of reasons. 

In the first place, the report was not produced until 5% weeks 
after respondent’s meat food products were detained by Inspector 
Osborn. Inspector Osborn asked Frank Haring and June Mecurio 
where the 900 pounds of pork head meat not accounted for was, 
and asked for records showing its use. However, they did not give a 
satisfactory explanation as to where the 900 pounds of pork heat 
meat went, and no records were produced until respondent was no- 
tified that the products were condemned, 5 4% weeks after the prod- 
ucts had been detained (Findings 10-12, 14-16). 

Where, as here, we are dealing with a matter of vital importance 
to the public health, and the original records have been intention- 
ally destroyed by a meat plant, I would reject any report attempt- 
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ing to reconstruct the records produced 5% weeks after the deten- 
tion.!8 A fortiori I totally reject the report produced 5% weeks 
after the detention by respondent’s plant, which is one of the 13 
“problem” plants in the country (Finding 3), and which is owned 
and managed by a person who deliberately and unlawfully pumped 
hams when the inspector was not there (Finding 13). 

Moreover, even I were willing to consider the report produced 
5% weeks after the fact, I would reject it where, as here, the dates 
on various documents are admittedly not the dates involved here, 
and the formulas set forth on the meat block reports were admit- 
tedly not followed in all instances, due to the alleged unavailability 
of pork head meat or its frozen condition (Finding 16). Too much 
depends on the good faith and good memory of one witness, June 
Mecurio, who did not have personal knowledge of important de- 
tails. 

Finally, as stated above, even if I did not reject the report for 
other reasons, I would reject it here because respondent failed to 
call key witnesses to testify that they followed the formulas set 
forth in the meat block reports contained in the report. 

If I did not completely reject June Mecurio’s report, I would find 
it persuasive only as to respondent’s braunschweiger. The report 
shows that the braunschweiger was produced on February 27, 1985, 
before the rotten pork head meat was received later that night (RX 
8). Although June Mecurio admits that the braunschweiger pack- 
ages are dated February 28 or February 29, she testified, and her 
report indicates, that the braunschweiger was actually produced on 
February 27 (Tr. 186-87; RX 8). However, since I reject June Me- 
curio’s report for the reasons set forth above, I am not willing to 
accept the report even as to the braunschweiger. 

As to the salami, Polish sausage and wieners, although the 
report purports to account for all of the 5,700 pounds of rotten pork 
head meat received by respondent on February 27, 1985 (in inven- 
tory or in products other than salami, Polish sausage or wieners), it 
does not satisfactorily do so. 

Since 4,600 pounds of pork head meat were on hand on March 
11, 1985 (Finding 6), and 200 pounds were used on March 11, 1985 
(Finding 11, note 4), 900 pounds of pork head meat would have to 
be accounted for in other products (5,700 —4,800 = 900). June Me- 
curio’s report purports to do that, ie., the report states that 600 
pounds of pork head meat were used by Jill Peterson in making 
eight batches of pork sausage on Febuary 28, 1985, and 300 pounds 


18 June Mecurio testified that the report only took her 2 days to prepare (Tr. 
247). 
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of pork head meat were used by Jill Peterson in making pork sau- 
sage on March 1, 1985 (Finding 16(e), (f)). 

The problem with June Mecurio’s report, however, is that there 
is no meat block report dated February 28, 1985 (see RX 9), so we 
have no documentary evidence showing that the formula used by 
Jill Peterson to make eight batches of pork sausage called for 100 
pounds of pork head meat per batch (RX 9). Moreover, assumig 
that the formula used by Jill Peterson called for 100 pounds of 
pork head meat per batch, she made eight batches on February 28, 
1985 (RX 9, p. 1), which would ordinarily have used 800 pounds of 
pork head meat. We have nothing but June Mecurio’s word for the 
vital fact that “ham centers were substituted for the head meat in 
the first 2 batches” (RX 9, p.1). 

Jill Peterson testified tht she did not recall ever substituting 
ham centers for pork head meat (Tr. 303). As shown above, June 
Mecurio admittedly had no first-hand knowledge as to what meat 
was actually used in the products; she knew only what the formu- 
las called for. Accordingly, there is no support for June M ecurio’s 
statement that Jill Peterson substituted exactly 200 pounds of ham 
centers for 200 pounds of pork head meat on February 28, 1985. 

If Jill Peterson did not substitute any ham center for pork head 
meat on February 28, 1985, it would provide that June Mecurio’s 
report is erroneous. That is, it would account for 200 pounds of 
pork head meat more than respondent received. 

On the other hand, if Jill Peterson substituted more than 200 
pounds of ham centers for pork head meat on February 28, 1985, 
that would leave additional pork head meat unaccounted for that 
could have been used in respondent’s salami, Polish sausage and 
wieners. 

Accordingly, even if I did not reject June Mecurio’s report entire- 
ly for the reasons stated above, I would find it persuasive only as to 
respondent’s braunschweiger. 

For the foregoing reasons, an order should be entered withdraw- 
ing inspection from respondent’s plant until all of the meat food 
products condemned by Inspector Osborn have been destroyed for 
food purposes. 

One final procedural matter should be mentioned. Although this 
case was handled on an expedited basis before the ALJ, when the 
file was referred to the Judicial Officer for consideration on Sep- 
tember 4, 1985, the Judicial Officer did not know that the case re- 
quired immediate attention and did not have time to look at the 
file for about a month after it was referred to him. In future cases, 
since private litigants are not aware of the Department’s proce- 
dure, and do not know that the Judicial Officer operates without a 
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law clerk, complainant’s counsel should notify the Judicial Officer’s 
secretary by telephone if a case requires immediate attention. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seg) is hereby withdrawn from and denied to 
Haring Meats and Delicatessen, Inc., and all of its affiliates, sub- 
sidiaries, successors, and assigns directly or through any corporate 
or other device until all of the products condemned by the USDA 
inspector have been destroyed for food purposes. 

This order shall become effective upon service on the respondent. 
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In re: 8S. M. Tutt, Steven H. Tutt, and Epwarp Max BECKNELL. 
HPA Docket No. 187. Decided September 11, 1985. 


Civil penalty—Consent. 
The Judicial Officer issued a consent decision assessing a civil penalty of $2,000 
under the Horse Protection Act. 


Robert Ertman, for complainant. 
Herbert Williams, Oneida, Tennessee, for respondent Edward Max Becknell. 


Decision by Donald A. Campbell, Judicial Officer. 


CONSENT DECISION WITH RESPECT TO RESPONDENT EDWARD MAX 
BECKNELL 


This is an administrative proceeding under the Horse Protection 
Act, as amended (15 U.S.C. 1821 et seq.), instituted by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture, charging 
that respondents have violated the Horse Protection Act, as amend- 
ed. This consent decision is entered under authority of the applica- 
ble Rules of Practice (7 CFR 1.138). 

Respondent Edward Max Becknell admits the jurisdictional alle- 
gations of the complaint, specifically admits the jurisidiction of the 


Secretary of Agriculture, neither admits nor denies the remaining 
allegations of the complaint, and waives oral hearing and further 
procedure. Respondent Edward Max Becknell and complainant con- 
sent to the issuance of the following order. 


ORDER 


Respondent Edward Max Becknell is assessed a civil penalty of 
$2,000, which shall be paid by certified check or money order pay- 
able to the order of the Treasurer of the United States. This order 
shall be effective upon service on respondent Edward Max Beck- 
nell. 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 44 Number 5 


DISCIPLINARY DECISIONS 


In re: Henry W. Les, Circe L. Catrie, Inc. and Gene S. Craw- 
FORD. P&S Docket No. 6577. Decided September 4, 1985. 


Market agency—Purchase prices and weights—Accounts of sale or purchase—Ac- 
counts and records—Suspension—Consent. 


Peter Train, for complainant. 
Respondents, pro se. 


Decision by Dorothea A. Baker, Judicial Officer. 
DECISION AS TO HENRY W. LEE AND CIRCLE L. CATTLE, INC. 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the Regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondents Henry W. Lee and Circle L. Cattle, Inc., admit the 
jurisdictional allegations in paragraph I of the Complaint as they 


pertain to them and specifically admit that the Secretary has juris- 
diction in this matter, neither admit nor deny the remaining alle- 
gations, waive oral hearing and further procedure and consent and 
agree, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Henry W. Lee, hereinafter referred to as respondent Lee, is an 
individual with his principal place of business located in Tifton, 
Georgia. Respondent Lee’s mailing address is P.O. Box 1561, Tifton, 
Georgia 31793. 

2. Respondent Lee is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce on a com- 
mission basis. 

3. Respondent Lee is registered with the Secretary of Agriculture 
under the trade name of Circle L. Farms as a market agency to 
buy livestock in commerce on a commission basis. 
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4. During the period from approximately March, 1983 through 
June, 1984, respondent Lee engaged in business as a market agency 
under the trade name Circle L. Farms. Since June 1984 respondent 
Lee has engaged in business as a market agency under the trade 
names Circle L. Farms or Circle L. Cattle, Inc. 

5. Respondent Lee is president of, and directs, manages and con- 
trols Circle L. Cattle, Inc. His wife Ann B. Lee owns all the corpo- 
rate stock of Circle L. Cattle, Inc. 

6. Circle L. Cattle, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business lo- 
cated at Tifton, Georgia. Its mailing address is P.O. Box 1561, 
Tifton, Georgia 31793. 

7. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis. 


CONCLUSIONS 
Respondents Henry W. Lee and Circle L. Cattle, Inc. having ad- 


mitted the jurisdictional facts and the parties having agreed to the 
entry of this decision, such decision will be entered. 


ORDER 


Respondent Henry Lee individually, as a partner with respond- 
ent Gene S. Crawford, or with any other person, his employees and 
agents, directly or through any corporate device, and respondent 
Circle L. Cattle Inc., its officers, directors, employees, and agents, 
shall cease and desist from: 

1. Misrepresenting to their principals, or to other purchasers of 
livestock from respondents, (a) the original purchase weights or the 
original purchase prices for such livestock or (b) the true nature of 
the charges made for their buying services; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
purchase, invoices, billings, or any other document showing false, 
inaccurate or misleading weight or price entries for such livestock; 

3. Inserting or failing to insert in accounts of purchase, in- 
voices, billings or any other document prepared in connection with 
the purchase or sale of livestock any entry, statement or informa- 
tion by reason of which insertion or omission a false or misleading 
record is made, in whole or in part, of such livestock purchase or 
sale transaction; 
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4. Failing to pass on actual shrink allowance to their custom- 
ers; and 

5. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weight or price entries on 
accounts of purchase, invoices, or billings. 

Respondents Henry W. Lee and Circle L. Cattle, Inc. shall keep 
and maintain accounts, records and memoranda which fully and 
correctly disclose the true nature of all transactions involved in 
their operations subject to the Packers and Stockyards Act, includ- 
ing: 

1. Complete and accurate copies of invoices, accounts and bil- 
lings documenting respondents’ purchase and sale of livestock, and 
showing true and correct weights for such livestock; 

2. Copies of all scale tickets received in connection with the 
purchase and sale of livestock; and 

3. Complete and accurate copies of all contracts for the pur- 
chase or sale of livestock. 

Respondents Henry Lee and Circle L. Cattle, Inc., are suspended 
as registrants under the Packers and Stockyards Act for a period of 
one year. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 


In re: Henry W. Leg, Circie L. Catrie, INc., and GENE S. Craw- 
FORD. P&S Docket No. 6577. Decided September 4, 1985. 


Dealer—Market agency—Purchase price and weights—Accounts of sale or 
purchase—Accounts and rece~ds—Suspension—Consent. 


Peter Train, for complainant. 
Respondent Gene S. Crawford, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AS TO GENE S. CRAWFORD 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfuly violated 
the Act and the Regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 44 Number 5 


Respondent Gene S. Crawford admits the jurisdictional allega- 
tions in paragraph I of the Complaint as they pertain to him and 
specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gene S. Crawford, hereinafter referred to as respondent Craw- 
ford, is an individual with his principal place of business located in 
Rebecca, Georgia. Respondent Crawford’s mailing address is Route 
2, Rebecca, Georgia 31783. 

2. Respondent Crawford is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account, and as a market agency 
buying livestock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


Respondent Gene S. Crawford having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Gene S. Crawford, individually, as a partner with re- 
spondent Henry Lee or with any other person, his employees and 
agents, directly or through any corporate device, shall cease and 
desist from: 

1. Misrepresenting to his principals, or to other purchasers of 
livestock from respondent, (a) the original purchase weights or the 
original purchase prices for such livestock or (b) the true nature of 
the charges made for his buying services; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
purchase, invoices, billing, or any other document showing false, 
inaccurate or misleading weight or price entries for such livestock; 

3. Inserting or failing to insert in accounts of purchase, in- 
voices, billings or any other document prepared in connection with 
the purchase or sale of livestock any entry, statement or informa- 
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tion by reason of which insertion or omission a false or misleading 
record is made, in whole or in part, of such livestock purchase or 
sales transaction; 

4, Failing to pass on actual shrink allowance to his customers; 
and 

5. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weight or price entries on 
accounts of purchase, invoices, or billings. 

Respondent Gene S. Crawford shall keep and maintain accounts, 
records and memoranda which fully and correctly disclose the true 
nature of all transactions involved in his operations subject to the 
Packers and Stockyards Act, including: 

1. Complete and accurate copies of invoices, accounts and bil- 
lings documenting his purchase and sale of livestock, and showing 
true and correct weights for such livestock; 

2. Copies of all scale tickets received in connection with the 
purchase and sale of livestock; and 

3. Complete and accurate copies of all contracts for the pur- 
chase or sale of livestock. 

Respondent Gene S. Crawford is suspended as a registrant under 
the Packers and Stockyards Act for a period of six months. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 


In re: Top-LINE PackincG Co., INc., VERN SLAGH, and WADE SLAGH. 
P&S Docket No. 6554. Decided September 9, 1985. 


Packer—Insufficient funds checks—Failing to pay when due—Consent. 


Ben Bruner, for complainant. 
Eugene W. Pyatenko, Wyoming, Michigan, for respondent Top-Line Packing Co., Inc. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION WITH RESPECT TO TOP-LINE PACKING CO., INC. 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

Respondent Top-Line Packing Co., Inc., admits the jurisdictional 
allegations in paragraph I of the Complaint and Notice of Hearing 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 44 Number 5 


as they pertain to it and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Top-Line Packing Co., Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation whose business mailing address 
is 3061 Shaffer Road, S.E., Grand Rapids, Michigan 49508. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Vern Slagh and Wade Slagh, hereinafter referred to as the in- 
dividual respondents, are individuals whose business mailing ad- 
dress is 3061 Shaffer Road, S.E., Grand Rapids, Michigan 49508. 

4. The individual respondents at all times material herein were: 

(a) President and Vice-President, respectively, of the corporate 
respondent; and 

(b) Jointly responsible for the direction, control and manage- 
ment of the corporate respondent. 

5. The individual respondents at all times material herein were 
packers within the meaning of and subject to the provisions of the 
Act. 


CONCLUSIONS 


Respondent Top-Line Packing Co., Inc., having admitted the ju- 
risdictional facts and the parties having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Respondent Top-Line Packing Co., Inc., its officers, directors, 
agents, and employees, directly or through any corporate or other 
device, in connection with its operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; and 

2. Failing to pay, when due, for livestock purchases. 
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The provisions of this order shall become effective on the first 
day after service of this decision on respondent Top-Line Packing 
Co., Inc. 


Copies of this decision shall be served on the parties. 


In re: A & G CattTLe Co., INc., and ArtHuR G. ZURCHER. P&S 
Docket No. 6576. Decided September 11, 1985. 


Dealer—Insufficient funds checks—Failing to pay when due—Suspension— 
Consent. 


Thomas Heinz, for complainant. 
Robert D. Hartl, Rugby, North Dakota, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. A & G Cattle Co., Inc., hereinafter referred to as the corporate 
respondent, is a corporation organized and existing under the laws 
of the State of North Dakota, with its principal place of business 
located in Rugby, North Dakota. Its business mailing address is 
Route 2, Rugby, North Dakota 58368. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 
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3. Arthur G. Zurcher, hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is 
Route 2, Rugby, North Dakota 58368. 

4. The individual respondent at all times material herein was: 

(a) President and principal stockholder of the corporate re- 
spondent; and 

(b) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent A & G Cattle Co., Inc., its officers, directors, agents, 
and employees, and respondent Arthur G. Zurcher, individually or 
as an officer, agent or employee of respondent A & G Cattle Co., 
Inc., directly or through any corporate or other device, in connec- 
tion with their operations subject to the Packers and Stockyards 


Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

Respondent A & G Cattle Co., Inc., is suspended as a registrant 
under the Act for a period of four (4) months. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served on the parties. 





ROBERT L. FANCHER 
Volume 44 Number 5 


In re: Ropert L. FANCHER. P&S Docket No. 6450. Decided Septem- 
ber 11, 1985. 


Packer—Insufficient funds checks—Failing to pay when due—Purchasing 
livestock while insolvent—Civil penalty—Consent. 


Ben Bruner, for complainant. 
Timothy J. Manchin, Fairmont, West Virginia, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act, and that the 
respondent wilfully violated the Act. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert L. Fancher, doing business as Fancher’s Fresh Meats, 
hereinafter referred to as respondent, is an individual whose busi- 
ness mailing address is Box 714, Route 2, Shinnston, West Virginia 
26413. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and manufacturing and preparing meats 
and meat food products for sale and shipment in commerce; and 


(b) A packer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Robert L. Fancher, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; 

3. Failing to pay the full purchase price of livestock; and 

4. Purchasing livestock while insolvent, that is, while his cur- 
rent liabilities exceed his current assets, unless the respondent 
pays the full purchase price of the livestock at the time of the pur- 
chase in cash, by certified check, or by wire transfer as provided in 
section 409 of the Act (7 U.S.C. § 228b). 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent is assessed a civil penalty in the amount of Two Thou- 
sand Five Hundred Dollars ($2,500.00). 

This order shall have the same force and effect as if entered 


after full hearing and shall be effective on the first day after serv- 
ice of this decision on the respondent. 
Copies of this decision shall be served upon the parties. 


In re: W. Paut NEEtEy d/b/a F. & P. CatrLe Company. P&S 
Docket No. 6530. Decided August 8, 1985. 


Dealer—Insufficient funds checks—Failing to pay when due—Suspension—De- 
fault. 


Stephen Leuparello, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 
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Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. W. Paul Neeley, doing business as F. & P. Cattle Company, 
hereinafter referred to as the respondent, is an individual whose 
address is P. O. Box 281, Shipshewana, Indiana 46565. 

2. The respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 


commerce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

3. The respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock and in purported 
thereof issued a check which was returned unpaid by the bank 
upon which it was drawn because respondent did not have suffi- 
cient funds on deposit and available in the account upon which 
such check when presented. 

4. (a) The respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph III of the complaint, purchased livestock and failed to 
pay, when due, the full purchase price of such livestock. 

(b) As of October 31, 1984, there remained unpaid a total of 
$8,840.12 for such livestock purchses. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3 and 4 herein, 
the respondent has wilfully violated sections 312(a) and 409(a) of 
the Act (7 U.S.C. § 213(a), 228b). 
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ORDER 


Respondent W. Paul Neeley, his agents and employees, directly 
or indirectly through any corporate or other device, in connection 
with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the accounts upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock. 

Respondent is suspended as a registrant under the Act for a 
period of one hundred and twenty (120) days. 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service as provided in 
sections 1.142 and 1.145 of the Rules of Practice (7 CFR § 1.130 et 
seq.), unless appealed to the Judicial Officer within thirty days 
after service. 

[This decision and order became final September 17, 1985.—Ed.] 


In re: Oak LAKE CaTTLE Company, INc. P&S Docket No. 6550. De- 
cided September 20, 1985. 


Market—Dealer—Bonding requirement—Suspension—Civil penalty—Consent. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Oak Lake Cattle Company, Inc., hereinafter referred to as the 
respondent, is a corporation whose business mailing address is P. 
O. Box 1284, Okeechobee, Florida 33472. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Oak Lake Cattle Company, Inc., its officers, direc- 
tors, agents and employees, successors and assigns, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until such 
time as it complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that it is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Five Hundred Dollars ($1,500.00). ; 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 
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Copies of this decision shall be served upon the parties. 


In re: Marx Bros. Meats, INc. a corporation, and FRANK M. Marx, 
an individual. P&S Docket No. 6533. Decided September 27, 
1985. 


Packer—Failure to pay when due—Failure to pay full purchase price—Civil 
penalty—Consent. 


Roberta Swartzendruber, for complainant. 
Gary Jay Kushner, Washington, D.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Marx Bros. Meats, Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation whose principal place of business 
is located at Shrewsbury, New Jersey. The corporate respondent’s 
mailing address is 776 Broad Street, Shrewsbury, New Jersey 
07701. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and manufacturing and preparing meats 
and meat food products for sale and shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 
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3. Frank M. Marx, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is 776 
Broad Street, Shrewsbury, New Jersey 07701. 

4. The individual respondent, at all times material herein, was: 

(a) An owner, in combination with other family members, of 
the corporate respondent’s stock; 

(b) Secretary-Treasurer and General Manager of the corporate 
respondent; and 

(c) Responsible for the direction, management and control of 
business activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Marx Bros. Meats, Inc., its officers, directors, agents, employees, 
successors and assigns, and Frank M. Marx, directly or through 
any corporate or other device, in connection with their business op- 
erations subject to the Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of live- 
stock; and 
2. Failing to pay the full purchase price of livestock. 

In accordance with section 203(b) of the Act (7 U.S.C. 193(b)), re- 
spondents are hereby assessed jointly and severally a civil penalty 
of two thousand five hundred dollars ($2,500.00). 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: Butt THomas. P&S Docket No. 6514. Decided August 23, 1985. 


Dealer—Bonding requirement—Insufficient funds check—Failure to pay when 
due—Suspension—Default. 


Ben E. Bruner, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and the regulations promulgated 
thereunder by the Secretary of Agriculture (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were served on the re- 
spondent. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Bill Thomas, hereinafter referred to as the respondent, is 
an individual whose address is Pleasant Plains, Arkansas 72568. 
(b) Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 

2. Respondent was notified by the Packers and Stockyards Ad- 
ministration by certified letter on July 8, 1984, that the $5,000.00 
surety bond maintained by respondent to secure the performance 
of his livestock obligations under the Act would terminate on Octo- 
ber 4, 1984, and that it was necessary for him to file and maintain 
a surety bond in the amount of $10,000.00. Notwithstanding such 





S-176021 0143(02)(20-JUL-87-18:24:31) F8893.fmt 7/9/87 


BILL THOMAS 
Volume 44 Number 5 


notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 

3. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
III of the complaint, purchased livestock and in purported payment 
therefor, issued a check on December 29, 1984, which check was re- 
turned unpaid by the bank upon which it was drawn because re- 
spondent did not have sufficient funds on deposit and available in 
the account upon which such check was drawn to pay such check 
when presented. ; 

4. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
III of the complaint, purchased livestock and failed to pay, when 
due, the full purchase price of the livestock. 

5. (a) Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock and failed to pay 
the full purchase price of such livestock. 

(b) As of March 20, 1985, there remained unpaid a total of 
$16,406.35 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
§ 213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
§§ 201.29, 201.30). 

By reason of the facts found in Findings of Fact 3, 4 and 5 
herein, respondent has wilfully violated sections 312(a) and 409a of 
the Act (7 U.S.C. §§ 213(a), 228b). 


ORDER 


Respondent Bill Thomas, his agents and employees, directly or 
indirectly, through any corporate or other device, in connection 
with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended .and 
supplemented, and the regulations, without having and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and 
the regulations; 

2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
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counts upon which such checks are drawn to pay such checks when 
presented; 

3. Failing to pay, when due, for livestock purchased; 

4. Failing to pay for livestock. 

Respondent is suspended as a registrant under the Act for a 
period five months and thereafter until such time as he is in full 
compliance with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full com- 
pliance with such bonding requirements, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
expiration of the five month period. 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final October 1, 1985.—Ed.] 


In re: GERALD F. Upton, d/b/a DeGrarr Livestock SALEs. P&S 
Docket No. 6196. Decided October 2, 1985. 


Market agency—Dealer—Weighing violations—Civil penalty—Suspension. 


The Judicial Officer reversed Judge Baker’s order suspending respondent for 7 days 
and assessing a $500 civil penalty for weighing violations. The Judicial Officer sus- 
pended respondent for 28 days and assessed a penalty of $2,500. The Judicial Officer 
can reverse as to the facts where documentary evidence or inferences to be drawn 
from the facts are involved. Since a warning letter was sent, there is no need to 
prove willfulness. Respondent’s misweighing of hogs was caused by careless weigh- 
ing rather than a defective scale. Complainant need only prevail by a preponder- 
ance of the evidence. False weighing is a serious violation. Respondent must show 
that he is unable to pay a civil penalty (Bosma is erroneous). Cease and desist orders 
should be omitted in cases where there is no reasonable likelihood that the Depart- 
ment would ever seek to collect the civil penalty imposed by the Act for violating a 
cease and desist order. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
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seq.).1 An initial Decision and Order was filed on February 20, 
1985, by Administrative Law Judge Dorothea A. Baker (ALJ) order- 
ing respondent to cease and desist from several practices, including 
“(weighing livestock at other than their true and correct weights,” 
and “[pjaying the sellers or consignors of livestock on the basis of 
false and incorrect weights. . . .” The order also suspends respond- 
ent as a registrant under the Act for 7 days and assesses a $500.00 
civil penalty. 

On April 5, 1985, complainant, seeking a 28-day suspension order 
and a $2,500 civil penalty, appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR 
§ 2.35).2 The case was referred to the Judicial Officer for decision 
on May 21, 1985. 

For the reasons set forth below, the order requested by complain- 
ant is being issued in this case. The findings of fact are taken ver- 
batim from those proposed by complainant (with the two changes 
recommended by respondent) since they were agreed to by respond- 
ent’s attorney (and were adopted, in the main, with a few changes 
by the ALJ). Specifically, respondent’s attorney states (Respond- 
ent’s Finding of Facts, Conclusions, and Order and Brief in Support 
Thereof at 1): 


This respondent takes no issue with the “Findings of 
Fact” Number 1 through Number 24, except for the state- 
ment made in Number 4, where the last sentence should 
be deleted, and in Number 19, which the respondent would 
delete from the statement in total. 
The two suggestions by respondent’s attorney have been adopted, 
not because I agree with them, but in order to present a statement 
of facts agreed to by respondent’s attorney. 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1984 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

2 The position of Judicial Officer was established pursuant to the Actof April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram (December 1962-January 1971)). 
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FINDINGS OF FACT 


1. Gerald F. Upton, hereinafter referred to as the respondent, is 
an individual doing business as DeGraff Livestock Sales, and whose 
business mailing address is P.O. Box 7, DeGraff, Ohio 43318. 
(Answer) 

2. Respondent is, and at all times meterial herein was: 

(a) Engaged in the business of conducting and operating the 
DeGraff Livestock Sales stockyard, DeGraff, Ohio, a stockyard 
posted under and subject to the provisions of the Act; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the DeGraff Livestock Sales stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 
(Answer) 

3. By letter dated September 10, 1982, respondent was placed on 
notice as to the requirements for weighing livestock and the need 
to insure accurate weights. (Cx 1) 

4. The letter was a follow-up correspondence to a visit by Mr. 
Kim Jorae of the Indianapolis, Indiana office of the Packers and 
Stockyards Administration to the respondent’s stockyard on 
August 31, 1982. During his visit, Mr. Jorae weighed some livestock 
which had previously been weighed at the sale and sold 

5. Said letter informed respondent of the possible consequences of 
future findings of weight discrepancies. 

6. On May 3 and 4, 1983, investigators of the Packers and Stock- 
yards Administration conducted a direct sale investigation of the 
weighing practices of the respondent. (Tr. 22) 

7. A direct sale investigation utilizes two trucks which are owned 
by the government. One is a two ton truck designed to haul live- 
stock with a covered top. Mounted on the truck bed is a single 
animal scale, equipped with stock racks to keep the livestock on 
the scale. The scale is a 3000 pound capacity single-animal scale 
graduated in one pound increments. The second truck is a three- 
quarter ton pickup, used to carry the livestock from the larger 
truck to the particular market being investigated. Carried on these 
two trucks are 1500 pounds of 50 pound standard test weights that 
are used to test the scale on the truck and at the market being in- 
vestigated. (Tr. 23) 

8. On May 2, 1983, at approximately 4:00 p.m., Mr. Charles Riley, 
assistant regional supervisor of the Indianapolis, Indiana regional 
office of the Packers and Stockyards Administration, purchased 
and picked up 12 hogs at the Producer’s Marketing Association lo- 
cated in Richmond, Indiana which had been previously ordered. Six 
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of the hogs were to be used in the conduct of the direct sales inves- 
tigation of the respondent with the other 6 hogs involved in an- 
other investigation. The hogs were immediately taken off feed and 
water to allow them to “shrink” to rid themselves of both liquid 
and solid excretory matter. The hogs were placed under roof in a 
dry holding pen. (Tr. 25-26) 

9. Mr. Riley, accompanied by Messrs. Jorae, Vedder and Bowen 
then proceeded to set up the scale truck owned and operated by the 
Packers and Stockyards Administration. The truck is used for the 
weighing of hogs involved in direct sales investigations. This direct 
sale was to take place the next morning, May 3, 1983. The front of 
the truck was driven onto boards to level it, and the rear of the 
truck was leveled, then raised by hydraulic jacks to take the ten- 
sion off the springs of the truck, and then the level was determined 
with a carpenter’s level, both from front to back and side to side. 
The weighbeam was placed on the beam stand of the scale, and at- 
tached to the steelyard rod. The lever system was released by un- 
bolting the locking system, which allowed it to operate freely. Prior 
to leaving the truck for the evening, the hydraulic jacks were re- 
leased. (Tr. 26-27, 28-30) 

10. The scale on the truck is a one-pound graduated livestock 
scale with an inside dimension of 3 feet by 8 feet, equipped with a 
Type Registering weighbeam. The scale is capable of weighing live- 
stock to the nearest one pound graduation or one-half pound on 
each side of the center of the trig loop. (Tr. 27) 

11. On the morning of May 3, 1983, at approximately 6:00 a.m. 
the investigators returned to the truck, replaced the hydraulic 
jacks under the truck frame and raised it to relieve tension on the 
springs of the truck, making the truck both rigid and level. (Tr. 30- 
31) 

12. After insuring that the truck was level, Mr. Riley, with the 
assistance of Jorae, Vedder and Bowen, conducted a test of the gov- 
ernment’s scale to determine its accuracy, using 500 pounds of cali- 
brated test weights which were contained on the scale truck. As 
the test was being conducted, Mr. Riley recorded the results of the 
testing on a scale test report. (CX 2) The test showed that the scale 
registered no error at all of the weight values tested, was well 
within the required tolerance, and was accurate for weighing live- 
stock. The scale was tested using the standards set forth in section 
201.72-1 of the regulations, “Instructions for Testing Livestock and 
Animal Scales.” (CX 2 p. 1; Tr. 32-38) 

13. Six of the hogs purchased the previous day were weighed. 
They were identified by sex and physical description. The six hogs 
which were later sold to respondent weighed as follows: 
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Description 


1 Butcher hog white gilt 

1 Butcher hog barrow forehead 
1 Butcher hog white L ham 

1 Butcher hog white gilt 

1 Butcher hog barrow R ham 

1 Sow 


(Cx 2, pp. 2 and 3; Tr. 40) 

14. The scale was disassembled and locked down for travel. The 
investigators then drove approximately 157 miles over eight hours. 
At no time did the hogs have access to feed or water. At approxi- 
mately 3:00 p.m., the investigators arrived near DeGraff, Ohio, and 
pulled their vehicles into a vacant lot. They set up the scale truck 
for weighing the livestock using the same procedure they had used 
earlier that morning. (Tr. 41-43) 

15. The scale was tested using the same test procedure which had 
been used earlier. The test showed no error at all of the weight 
values tested, was well within the required tolerance, and accurate 
for weighing livestock. (Cx 2 p. 4; Tr. 43-45) 

16. The hogs had been taken off of feed and water for almost 24 
hours at the time of the second weighing and had been shrunk out, 
that is, the food and liquid in the digestive tract had been eliminat- 
ed. 

17. The hogs which had been weighed earlier, having been identi- 
fied by their color and pattern, were weighed again. The six hogs 
weighed as follows: 


Description Weight 


1 Butcher hog white gilt 181 
1 Butcher hog barrow forehead 286 
1 Butcher hog white L ham 283 
1 Butcher hog white gilt 229 
1 Butcher hog R ham 285 
1 Sow 437 


(Cx 2, pp. 5 and 6; Tr. 46-47) 

18. Immediately after weighing the six hogs, at approximately 
3:40 p.m., the hogs were loaded into a pick-up truck and driven by 
Herb Vedder and David Bowen to the respondent’s facility, ap- 
proximately 3.2 miles away. Upon arrival at the respondent’s facili- 
ties, the hogs were off-loaded, and weighed in by the respondent, 
Gerald Upton, on the respondent’s scale. The hogs were weighed in 
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three drafts; one group of 4 butcher hogs, a single butcher light- 
weight hog and the sow. The hogs, when weighed by the respond- 
ent, weighed: 


Description Weight 
1 Butcher hog white gilt 180 


4 Butcher hogs barrow forehead white left ham white gilt 1065 
right ham 


1 Sow 430 


(Cx 3; Tr. 47, 142-145) 

Mss #3. 2 

20. Prior to leaving the respondent’s facility. Messrs. Bowen and 
Vedder checked the back of the pick-up, which had been cleaned 
prior to loading of the hogs into it. No solid or liquid excrement 
was found in the truck bed. (Tr. 145-146) 

21. On the afternoon of May 4, 1983, the government investiga- 
tors returned to respondent’s market to test respondent’s scale. (Tr. 
54) 

22. The respondent’s scale is an 8000 pound capacity weighbeam 
scale, 5 pound minimum graduation, with a platform size of 14x7 
feet. 

23. The scale test involved the use of the 1500 pounds of test 
weights carried by the government’s trucks. A visual inspection 
around the scale platform revealed no bind between the scale plat- 
form and the scale pit wall. A scale test report was made during 
the testing by Mr. Riley. Zero error was found in the distributed 
weight load of from zero to 1000 pounds. One pound errors in the 
positive direction were detected for 1100-1300 pounds distributed 
load, as well as 1500 pounds on corner #4. A two pound error in 
the positive direction was found for distributed loads of 1400 and 
1500 pounds, as well as for 1500 pounds in corner #1. A 3 pound 
error in a positive direction was found at 1500 pounds in corner 
#3. (Cx 6; Tr. 56-66) 

24. On May 4, 1983, the respondent’s scale was within tolerance 
and acceptable for weighing livestock accurately. (Cx 6; Tr. 56-66) 
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CONCLUSIONS 


I. No Issues Are Involved as to (i) Whether Respondent’s Misweigh- 
ing of Hogs Was Deliberate or Willful, or (ii) the Credibility of 
Witnesses. 


The ALJ imposed such a lenient sanction in this case, totally in- 
consistent with the Department’s well-settled sanction policy (see 
In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974)), because she 
found and concluded that respondent’s scales “were defective on 
May 3, 1983, and that defect was unknown to the Respondent,” and 
that if any short weighing occurred, it occurred because respond- 
ent’s “scales malfunctioned” (Initial Decision at 18; and see id. at 
23-36). 

It is the consistent practice of the Judicial Officer to give great 
weight to the findings by Administrative Law Judges since they 
have the opportunity to see and hear the witnesses testify.* Howev- 
er, in some circumstances, the Judicial Officer has reversed as to 
the facts, particularly where documentary evidence or inferences to 
be drawn from the facts are involved.* 

The present case involves documentary evidence and inferences 
to be drawn from the facts. Moreover, there is no credibility issue 
involved in the case in view of my disposition of the case. That is, 
since respondent testified that he did not intentionally misweigh 
the hogs involved in the direct sales investigation (Tr. 269-71), and 
the ALJ accepted his testimony as truthful, I infer that respond- 


3 E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thornton, 
38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979) (affirming Judge Baker’s dismissal of complaint where she accepted the testi- 
mony of respondent’s wife, respondent’s employee, and respondent’s “real good 
friend” over that of three disinterested USDA veterinarians); In re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); Jn re National Beef Packing 
Co., 36 Agric. Dec. 1722, 1736 (1977), aff'd, 605 F.2d 1167 (10th Cir. 1979). 


4E.g. In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1347 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In 
re Muehlenthaler, 37 Agric. Dec. 313, 330, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 753-56 (1975), aff'd, 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977). Also, see, FCC v. Allentown Broadcasting Co., 
349 U.S. 358, 364-65 (1955); Universal Camera Corp. v. NLRB, 340 U.S. 474, 492-97 
(1951); Federal Radio Comm'n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 
285-86 (1933); Southern Nat’l Mfg. Co. v. EPA, 470 F.2d 194, 197 (8th Cir. 1972); 
Retail, Wholesale & Dep’t Store Union v. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972); 
OKC Corp. v. FTC, 455 F.2d 1159, 1162-63 (10th Cir. 1972); Nix v. NLRB, 418 F.2d 
1001, 1008 (5th Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 185 F.2d 732, 742 (D.C. Cir. 
1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise (1958 & 
1970 Supp.), § 10.04. 
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ent’s misweighing of the hogs was caused by careless weighing, 
rather than by deliberate false weighing.® 

Furthermore, although a finding of careless weighing is enough 
to support a conclusion that respondent’s violations were willful (Jn 
re Shatkin, 34 Agric. Dec. 296, 297-314 (1975)),° I am not making a 
finding or conclusion that respondent’s violations were willful since 
willfulness is not an issue in this case. 

Under the Administrative Procedure Act, if a warning letter has 
not been sent to the respondent, a suspension order cannot be 
issued unless the violations were willful. Specifically, the Act pro- 
vides (5 U.S.C. § 558(c)): 


Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the with- 
drawal, suspension, revocation, or annulment of a license 
is lawful only if, before the institution of agency proceed- 
ings therefor, the licensee has been given— 


(1) notice by the agency in writing of the facts or con- 
duct which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


In the present case, respondent received a prior warning letter, 
with an opportunity to achieve compliance with all lawful require- 
ments. On September 10, 1982, about 8 months prior to the viola- 
tions involved here, John L. Wuest, Regional Supervisor of com- 
plainant’s Indianapolis office sent the following letter to respond- 
ent (CX 1, p. 2), which was received on September 13, 1982 (CX 1, p. 
2): 


On August 31, 1982, Mr. Kim C. Jorae of this office, with 
the assistance of you and your employees, reweighed sever- 


5] believe, from the evidence in this case, that respondent deliberately short 
weighed the hogs, but I am purposedly not making such a finding or conclusion for 
the purpose of this case since it is not necessary and, moreover, if I were to make 
such a finding or conclusion, I would be compelled to raise sua sponte the issue as to 
whether the suspension order should be drastically increased. In view of the ALJ’s 
initial decision, this is not a suitable case to utilize that procedure, which was fol- 
lowed in In re Mid-States Livestock, Inc., 37 Agric. Dec. 547 (1977), aff'd sub nom. 
Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978). 

6 The definition of willful in TWA v. Thurston, 105 S. Ct. 618, 624-26 (1985), is 
based on the legislative history of the Age Discrimination Employment Act, which 
is quite different from the legislative history of the term willful under the Adminis- 
trative Procedure Act. Accordingly, the Court’s holding in Thurston as to the mean- 
ing of “wilful” is not appropriate for use in our Department’s disciplinary proceed- 
ings. 
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al drafts of livestock at the conclusion of your sale. The 
livestock had been sold by weight, and the accounting 
made to your consignors on that basis. 


Our investigation revealed that several of these livestock 
were not weighed accurately. These weight discrepancies 
were discussed with you at that time. 


As you are aware, weighing livestock inaccurately is a vio- 
lation of the Packers and Stockyards Act. That Act makes 
you responsible for accurately weighing livestock con- 
signed to your market for sale. We request that you and 
your weighmaster review the enclosed instructions for 
weighing livestock and take the necessary action to insure 
accurate weights. Please advise this office within 15 days 
what action you have taken to improve your weighing 
practices. In addition, please return a completed weigher’s 
acknowledgment and agreement for each weighmaster. 


If similar discrepancies are found in the future, it may be 
necessary to initiate administrative proceedings which 
could lead to suspension of your registration under the 
Packers and Stockyards Act. 


If you have any questions about our checkweighing pro- 
gram, please feel free to contact this office at any time.” 


Since respondent received written notice of his weighing prac- 
tices which may warrant a suspension order and was given the op- 
portunity to demonstrate or achieve compliance with all lawful re- 
quirements, it is not necessary to find that his violations here were 
willful, in order to suspend his registration. 


IT. Inference Drawn That Respondent’s Misweighing of Hogs Was 
Caused by Careless Weighing Rather Than a Defective Scale. 


Based on all the evidence in this case, I infer that respondent’s 
misweighing of the four butcher hogs weighed as a group and the 
one sow was caused by careless weighing rather than a defective 
scale. In fact, the ALJ found (Finding 24, Initial Decision at 17): 


24. On May 4, 1983, the respondent’s scale was within 
tolerance and acceptable for weighing livestock accurately. 


7It is not necessary to resolve the discrepancy between respondent’s testimony 
that the enclosures were not included with the letter (Tr. 268) and Mr. Wuest’s testi- 
mony that the enclosures were included with the letter (Tr. 197-98) since the letter, 
even without the enclosures, satisfies the notice requirements of the Administrative 
Procedure Act. 
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Complainant’s Finding 24, agreed to by respondent, which is set 
forth as Finding 24 in this decision, is identical to the ALJ’s Find- 
ing 24, except that the ALJ omitted the record references. That 
finding is totally inconsistent with the ALJ’s subsequent finding 
that respondent’s scales “were defective on May 3, 1988, and that 
defect was unknown to the Respondent,” and that if any short 
weighing occurred, it occurred because respondent’s “scales mal- 
functioned” (Initial Decision at 18).® 

Findings 21-23 set forth above accurately reflect the undisputed 
evidence as to the test made on May 4, 1983 (the day after respond- 
ent’s misweighing involved here), of respondent’s scale. The scale 
test was performed by Charles E. Riley, who is the Scales and 
Weighing Specialist in complainant’s Indianapolis Regional Office. 
He was assisted by Mr. Jorae, Mr. Vedder, and Mr. Bowen (Tr. 59), 
also of complainant’s Indianapolis Regional Office. Mr. Riley testi- 
fied that respondent’s scale “is the scale that’s most commonly 
found and most generally used” (Tr. 57), and that he had worked 
with similar scales in direct sales investigations, check weighing in- 
vestigations, and testing of scales “several thousands” of times (Tr. 
57). 

The scale test on May 4, 1983, followed the procedure set forth in 
the instructions for testing livestock scales (9 CFR § 201.72-1), 
which is routinely followed in all similar investigations.® It is the 
procedure recommended by the National Bureau of Standards, and 
is followed by most, if not all, State testing agencies (54 Fed. Reg. 
4682, 4682-83 (1968)). Mr. Riley specifically testified that ‘“(uJpon 
arrival at the scale, we did a general inspection of the scale, look- 
ing around the scale platform to insure ourselves that there wasn’t 
any bind between the scale platform and the pit wall” (Tr. 59). 

Complainant’s scale test conducted on respondent’s scale on May 
4, 1983, demonstrated that respondent’s scale weighed accurately, 
without any error, at weights of 50, 95, 100, 200, 300, 400, 500, 600, 
700, 800, 900, and 1,000 pounds. At weights of 1,100, 1,200, and 
1,300 pounds, respondent’s scale weighed 1 pound heavy. At 
weights of 1,400 and 1,500 pounds, respondent’s scale weighed 2 


8 Although respondent’s attorney agreed to Finding 24, his brief makes it clear 
that he contends that respondent’s scale had a mechanical defect and, therefore, I 
will not hold respondent to his attorney’s agreement with Finding 24. Nonetheless, I 
have concluded that the finding is fully supported by the record. 

®The ALJ erroneously sustained an objection to Mr. Riley’s testimony that he 
followed the instructions for testing livestock scales (Tr. 58). However, this errone- 
ous ruling by the ALJ is of no consequence since Mr. Riley’s description of what he 
did demonstrates that he followed the instructions for testing livestock scales (9 
CFR § 201.72-1). 
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pounds heavy (CX 6, p. 1). Accordingly, the scale test established 
that respondent’s scale was capable of weighing the 181-pound hog 
accurately (at 180 pounds) and the four hogs (with a combined 
weight of 1,083 pounds) accurately at 1,085 pounds.!° 

Although respondent introduced some evidence to try to demon- 
strate that his scale had a mechanical defect which caused the mis- 
weighing on May 3, 1983, respondent’s evidence is so speculative 
and lacking in substance that it does not begin to undermine com- 
plainant’s proof.!! The evidence relied upon by respondent is dis- 
cussed immediately below. 

Mr. Turner, who had been the Inspector of Weights and Meas- 
ures for Logan County, Ohio, testified that he inspected respond- 
ent’s scale twice a year for 19 years, and that it would usually not 
pass upon the first test without repairs (Tr. 154-58). He testified 
that there had been a problem with the north wall binding the 
scale when livestock moved on the scale, which had to be corrected 
on two occasions. Specifically, he testified (Tr. 169-70): 


Q. Did you observe as to whether or not moving live- 
stock on the scales caused any particular problems that 
wouldn’t have been caused by dead weight being placed on 
the scales, as far as obtaining an accurate measurement? 


A. Well, we had problems the one time when we had to 
take a chain saw and remove some of the planking on the 
scale platform to clear this wall on the north side of it. 


Q. During the period of your examinations, has there 
been a continuous problem with this north wall that you 
just mentioned? 


A. Well, two different occasions it had to be cut with a 
saw in order to give any clearance at all so it would have a 
clearance there. 


10 Since respondent’s scale weighed only to the nearest 5-pound multiple, animals 
weighing 1,083 pounds would be weighed at 1,085 pounds by a perfect scale. The 1- 
pound positive error in respondent’s scale at the 1,100-pound weight level would 
have no effect as to the four hogs which weighed 1,083 pounds because, with or 
without the additional pound due to the 1-pound error at that level, the scale would 
still print 1,085 pounds, if operated correctly. 

11 Complainant need only prevail by a preponderance of the evidence. See 
Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 
450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 
713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 
1336, 1846 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 
(3d Cir. 1980). 
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Q. What was happening? 


A. It was, of course, binding on the wall at times with 
this fluctuation of the scale, the movement. 


Q. Was it your observation that it would be possible to 
weigh an animal or animals on that scale and weigh them 
twice and not get the same reading both times on your 
scales? 


A. Under that condition, it was, at that time. 
He testified as to a hypothetical question that if a 437-pound 
weight were weighed on respondent’s scale at a difference of 7 
pounds from its actual weight, and 1,083 pounds were weighed at a 


difference of 18 pounds, it would indicate an error in the scale. He 
stated (Tr. 158-60): 


Q. Have you had any experience, Mr. Turner, in regard 
to scales which, due to their condition, result in a progres- 
sive error based upon the amount of weight that’s applied 
to the scales? Any by that I’ll give you an example. 


If you put 500 pounds of weight on the scale, they may 
have a one-pound error, 1,000 pounds a two-pound error, 
1,500 pounds a three-pound error. Have you ever run into 
scales that did that? 


A. Yes, yes. 


Q. Can you explain as to why or what would cause that 
in regard to the scales? 


A. Mainly it’s the wear or deterioration on the bearings, 
that is one focal point. Because as this bearing wears, it 
does not maintain the accuracy and the pivots are not as 
sharp, so, consequently, when you increase the load on it, 
the dullness causes the error to increase. 


Q. Now, if I give you a rather hypothetical question, in 
this particular case, the weight that was placed on the 
scale was 437 pounds, it was determined by the Depart- 
ment of Agriculture from their scales that the difference 
between their scales and Mr. Upton’s scales was seven 
pounds. I would point out to you that we have computed 
that percentage of error as being 1.6 percent, or approxi- 
mately that. 


Another weight was placed on those scales of 1,083 
- pounds and the error was at 18 pounds, which again is 1.6 
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percent error. At 181 pounds placed on the scale there was 
a one-pound error, which would be somewhat less I assume 
than the .16 percent error. 


Now, if you saw a situation like that develop in weigh- 
ing livestock or in weighing dead weight on a scale, would 
you presume that it was the operator that was manipulat- 
ing the scale to do that or would you presume that it 
would be some error in the scale? 


A. With my experience, it very definitely points to an 
error in the scale. My personal belief is that there’s no op- 
erator that could come up with that percentage of an error 
and carry it through. The scale would indicate that it’s got 
a graduated error built into it immediately. Of course, 
from past experience, we would have condemned the scale 
about on the second test, because it would be out of toler- 
ance. 


In Packers and Stockyards Act false weighing cases, we routinely 
see such weight differences caused intentionally. I would expect a 
person intentionally short weighing hogs to weigh a light hog (e.g., 
180 pounds) accurately, and take 5 pounds from a heavier animal 


(e.g., 4837 pounds), and 15 or 20 pounds from a group weighing 
almost three times as much (e.g., 1,083 pounds). Accordingly, I give 
no weight to Mr. Turner’s answer to the hypothetical question. 

In addition, the hypothetical question does not accurately reflect 
the “percentage of error.” The 18l-pound hog was not weighed 
light by respondent. On a scale like respondent’s, which weighs 
only to the nearest 5 pounds, a 181-pound hog would be accurately 
weighed at 180 pounds. A 437-pound sow would be accurately 
weighed at 435 pounds, so respondent’s weight of 480 pounds was 5 
pounds light, or an error of 1.15% (5 +435 = .01149). Similarly, a 
group of hogs weighing 1,083 pounds would be accurately weighed 
at 1,085 pounds, so respondent’s weight of 1,065 pounds was 20 
pounds light, or an error of 1.8% (20 +1,085 = .01843). Hence re- 
spondent did not “come up with that percentage of an error [1.6%] 
and carry it through,” as stated in respondent’s hypothetical ques- 
tion (Tr. 160). 

As to Mr. Turner’s testimony as to the possibility of the north 
wall binding against the scale platform, his testimony on cross-ex- 
amination emphasized that he had no knowledge as to the condi- 
tion of the scale on May 3, 1983, and that if he had been present on 
May 3 or 4, 1983, he would have determined the condition of the 
scale by testing it (which is exactly what complainant’s investiga- 
tors did on May 4, 1983). Mr. Turner testified (Tr. 164-66, 178-80): 
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Q. Well, do you have any personal knowledge with re- 
spect to how the scale was operating on May 3rd or May 
4th, 1983? 


A. Not that particular day. 


Q. So you’re conjecturing as to whether at a previous 
time it may have had a particular problem with respect to 
weighing; is that correct? 


A. Right. 


Q. So you don’t know whether it was weighing the best 
it had ever weighed in its history? 


A. I know the past history of it. 


Q. But you don’t know what happened on May 3rd or 
May 4th—— 


A. No. 
Q. —1983? 
A. No. 


Q. So you cannot testify as to whether the scale was ac- 
curately weighing on May 3rd or May 4th; is that correct? 
Are you shaking your head no? 


A. I would not know without the proper test weights at 
that moment. 


Q. And you didn’t conduct the test? 

A. Pardon? 

Q. You didn’t conduct a test on those days? 
A. No. 


Q. Now, if the record would show that as of February 
1988, I think February 11, 1983, that there was indeed a 
test of the scale February 14, 1983, as far as you know, 
that livestock scale could continue to be used as an accu- 
rate device for weighing livestock until such time it was 
condemned, correct? 


A. If the proper repairs had been made, it was retested 
and it passed with a seal. 


1949 
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Q. If it was passed and sealed in February, then until 
such time as there was a condemnation of that scale, you 
could only presume that it was weighing accurately? 


A. That’s right. 


Q. So surmising about what happened years past bears 
no relationship to what happened on May 3rd and May 
4th of 1983; is that correct? 


A. I wouldn’t state it that way, because I knew the histo- 
ry of it. 


Q. But you don’t know what happened on that day? 


A. No. But I made the statement that the fact that the 
scale repeatedly when we would come in to test it would 
not pass on the first test, that repairs had to be made. 


Q. Okay. But you don’t know what the condition was on 
May 3rd and 4th, 1983? 


A. No, I didn’t put a test on it then. 


Q. Would a scale test disclose the fact that a scale would 
be getting out of tolerance? 


A. Yes. 


Q. Would it be possible for the scale to be within toler- 
ance for one weight category but as you got into heavier 
weight categories it was out of tolerance? 


A. Yes. 


* * * * * * * 


Q. If a scale is shown to be able to have no error up to 
1,500 pounds and that an error exists beyond 1,500 pounds, 
would an animal weighed—would livestock weighed on 
that scale which weighed less than 1,500 pounds be 
weighed accurately on that scale? 


A. It should be. 


* * * * * * * 


Q. Mr. Turner, knowing the scales as you have for a 
good many years, and even though you weren’t there on 
May the 3rd, 1983, or May the 4th when these scales were 
tested, if you put dead weight on the scales to test the 
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scales without any particularly bad movement of the 
scales and they didn’t hang up on anything, they would or 
should test properly, should they not? 


A. Yes. 


Q. All right. If you put livestock on the scales and the 
livestock moves around on the scales, was it possible know- 
ing those scales and that problem with the north wall for 
those scales to hang up or drag on that north wall? 


A. It would be possible. 
Q. Had it done it in the past on several occasions? 


A. It had a couple of times. The main problem with the 
scale is the fact that it didn’t maintain the proper balance, 
and I believe the last state test report reveals that. 


Q. All right, sir. 


A. And to pinpoint all those problems was a hard thing 
to do as to what caused that. 


* * * * * * * 


Q. How did the scale disclose that it was getting hung up 
ostensibly on the north wall? 


A. As you would increase the test load on it and you put 
a man inside of it, like an animal, and try to rock it, grab 
the side rails, you could get that on the indicator of it. 


Q. So the indicator would show you that there was a 
problem? 


A. If the indicator worked properly, correct. 


Q. But the indicator would show you if it worked proper- 
ly? 


A. If it was a proper indicator. 
Q. And you don’t know whether it was working properly 
on May 3rd or 4th? 


A. Not that date. 


Complainant’s investigators included highly experienced scales 
experts, who knew how to determine whether the scale was operat- 
ing accurately on May 4, 1983. As stated above, Mr. Riley testified 
that they inspected ‘the scale platform to insure ourselves that 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 44 Number 5 


there wasn’t any bind between the scale platform and the pit wall” 
(Tr. 59). And he further testified that there were no problems 
“whatsoever” with the operation of the scale on May 4, 1983 (Tr. 
68). His testimony as to the actual condition of the scale on May 4, 
1983, is not undercut in the slightest degree by Mr. Turner’s testi- 
mony as to problems existing at other times, or his speculation as 
to problems that might have existed with respect to the scale 
(which he admittedly would have detected by a scale test). 

Similarly, the testimony of Mr. Sullivan, who examined and re- 
paired respondent’s scale about 5 months after the violations in- 
volved here, i.e., on September 29 and October 6, 1983, does not dis- 
credit complainant’s scale test on May 4, 1983. Mr. Sullivan testi- 
fied that the I beam under respondent’s scale platform was twisted 
and rusted and had to be replaced, and that numerous other re- 
pairs had to be made to respondent’s scale, at a cost of $690 (Tr. 
225-46; RX C). He testified that it’s “very possible” that those con- 
ditions existed in May (Tr. 238). However, he also testified that he 
could not tell whether the condition existed in May since steel can 
rust very quickly. He stated (Tr. 241-42, 258-59): 


Q. Do you think that I-beam could have deteriorated 
that much when you saw it in October from May the 3rd, 
the previous May, May ’83 to October ’83? 


A. That would be hard to tell. It still is very—you can’t 
judge it. Once it starts rusting, you cannot tell how fast 
it’s going to do. If you find one that’s rusting, you can go 
down there and chip it and paint it, but it still can go. 
Once steel goes, it goes (witness snaps fingers). It goes 
quick. 


* * * * * * * 


Q. Having looked at that I-beam again, Mr. Sullivan, can 
you actually say that that could have happened to that I- 
beam in the last three months prior to the time when 
the—three months prior to when you removed it from that 
scale? 


A. Here again, it’s speculation. Like I said, when I- 
beams start to rust, it can go all at one time, but then 
again it can’t. The condition of that I-beam, it does take 
time to get that way. But when it starts going, it eats 
through it and will go all at one time. 


* * * * * 
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Q. You can’t testify as to the condition of that I-beam on 
May 3rd or 4th, 1983, can you? 


A. I cannot. 


Mr. Sullivan also testified that unless a person crawled under- 
neath a scale, he would have no advance warning of potential prob- 
lems. He testified (Tr. 243-44) (emphasis added): 


Q. Mr. Sullivan, would Mr. Upton, who uses the scales 
or Mr. Halterman, who is his employee and weighmaster 
and uses the scales, have any warning as to the condition 
of the scales in the normal course of weighing livestock in 
the weeks or months prior to when you observed the scales 
in October of 1983? 


A. Unless he crawled underneath the scale and looked at 
it, he would not be aware of it other than it could start 
changing on him, it wouldn’t hold balance. 


However, Mr. Sullivan did not testify that crawling underneath a 
scale was necessary to determine how the scale is operating at a 
particular time. And he subsequently testified that a scale test, 
such as that conducted by complainant’s investigators, would show 
that the scale was accurate for weighing livestock (Tr. 250, quoted 
below). Furthermore, crawling under a scale is not part of the test- 
ing procedure for livestock scales recommended by the National 
Bureau of Standards, which is utilized throughout the United 
States by Federal and State agencies (see Tr. 125-26 and note 9, 
supra, and accompanying text). 

Mr. Sullivan emphasized on cross-examination that he had no 
knowledge of the condition of respondent’s scale on May 3 or 4, 
1983, and that his opinion would be speculation. He also indicated 
(as did Mr. Turner) that if he had tested the scale on May 4, 1983, 
and found the same results found by complainant’s investigators, 
he would have considered the scale accurate for weighing livestock 
on May 4, 1983. Specifically, Mr. Sullivan testified (Tr. 247-50): 


Q. Do you have any personal knowledge with respect to 
the condition of the scale that existed on May 3rd or May 
4th, 1983? 


A. I do not. 


Q. So although you tested and found the scale to be in 
poor condition on September 29, you really can’t testify 
with respect to what its condition was on May 4th or 5th— 
3rd or 4th? 
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A. It would be speculation. 


Q. If someone were to test this scale on May 3rd or 4th 
and were to find it in the condition that Complainant’s Ex- 
hibit 6 sets forth, what would be your conclusion with re- 
spect to the ability of that scale to be operating properly 
and the ability to weigh livestock accurately? 


A. The test here shows it’s in fair condition. It’s got one 
corner that’s riding right on the line at 1,500 pounds. 
When I run a corner test, I run 2,500. 


Q. You run 2,500? 
A. Yes, I do. 


Q. And even when you ran the corner test in late Sep- 
tember or early October of ’83, you ran 2,500? 


A. Correct. 


Q. Would a larger weight possibly cause a greater error 
in the scale? 


A. What do you mean, “‘cause’’? 


Q. Well, if you ran 2,500 pounds, that may give you a 
greater error than if you had used 2,000 pounds or 1,500 
pounds? 


A. Correct. With the heavier weights, that’s one reason 
why we do it, we see more error in the scale. 


Q. Now, is it possible that even if a condition existed 
that the scale was in poor shape in May, it had been as 
poor of shape as it was in October, is it possible that 
within a certain weight range it could weigh accurately? 


A. It’s possible. 


Q. Would a test such as this disclose to the tester that 
there’s a problem if there was such a problem? 


A. See, a scale is funny. One day you can come in and 
test it and the scale will test fine. You may come in the 
next day, it may not. It’s very funny. Anything can 
happen in between a test. You can come in—say like you 
came in, oh, 5-4-83, come in 5-5-83, you could get some- 
thing different. 


Q. But we don’t know that, do we? 
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A. No, that’s true, that’s speculation. 


Q. Other than the fancy world, we have to exist in the 
real world, the facts that we know. Do they require you to 
inspect the scale every day? 


A. No, they do not. 
Q. So every six months, right? 
A. Every six months. 


Q. So unless you know that a problem exists—scratch 
that. 


Did you test this scale and prepare we'll say a scale 
test report prior to repairing the scale? 


A. I did not. 


Q. So there’s no—there’s no document which would show 
how far out of tolerance that that scale was at that point? 


A. No. I seen what the scale was doing at that time and 
I did not write it down because I seen no reason to, be- 
cause I would not pass the scale. 


Q. Okay. Once again, I bring your attention to Complain- 
ant’s Exhibit 6. If you were to have made that test and 
those were the findings that you were to have found in the 
testing of that scale, would you consider that scale to be 
accurate for weighing livestock on 5-4-83 on that date? 


A. Yes. 

Here, again, Mr. Sullivan’s testimony as to conditions existing 
about 5 months after respondent’s violations, and his speculation 
as to what conditions might have existed on May 4, 1983, do not 
undercut the evidence as to the actual condition of respondent’s 
scale on May 4, 1983. 

Mr. Halterman, a part-time weighmaster for respondent, testified 
that prior to May 3, 1983, he experienced no problems with re- 
spondent’s scale, but that at some (unspecified) time after May 3, 
“they become a little more touchy coming back to balance correct- 
ly” (Tr. 308). This testimony, too, offers no support to respondent 
with respect to his misweighing on May 3, 1983. 

Mr. Riley testified that he discussed his findings with respondent 
prior to leaving, and respondent had no explanation for the dis- 
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crepancy in weighing (Tr. 73).!2 Mr. Riley gave respondent a copy 
of complainant’s report as to the May 4, 1983, scale test made of 
respondent’s scale, showing that the scale was in perfect condition, 
needing no repairs, adjustments or changes, and respondent signed 
complainant’s scale test report acknowledging receipt of the report 
(CX 6). If respondent wanted to challenge complainant’s determina- 
tion as to the condition of his scale on May 4, 1983, he had ample 
opportunity to obtain an independent test or inspection at that 
time. His evidence, based on observations made much earlier or 
much later, falls far short of undercutting complainant’s evidence 
as to the condition of the scale at the time in question. 

Respondent also relies on the results of complainant’s check 
weighing results at the conclusion of respondent’s sale on May 83, 
1983, in which respondent reweighed the livestock at 9:35 p.m. to 
10:09 p.m., with Mr. Riley witnessing his weighing (Tr. 91). The 
livestock had not been furnished feed or water by respondent and, 
therefore, one would not ordinarily expect the animals to gain 
weight from the time of their initial weighing by respondent to the 
time of the check weighing. Five check weights showed a weight 
gain, but, as explained below, none of these indicates that the scale 
was malfunctioning. 

The four hogs weighed by respondent as a group at about 4:00 
p.m. at 1,065 pounds (Finding 18) weighed 1,080 pounds upon check 
weighing at 10:09 p.m. (RX A, p. 2). However, since they actually 
weighed 1,083 pounds at 3:31 p.m.-3:37 p.m. that afternoon (Find- 
ings 17, 18; CX 2, pp. 5-6; 286 + 283 + 229 + 285 = 1,083), they 
did not actually show a weight gain, but, rather, a slight loss. They 
would properly have been weighed at 1,080 pounds if the four hogs 
lost about 2 ounces each during the intervening 6 hours. 

Two other animals, weighed individually at the check weighing, 
showed an apparent weight gain of 5 pounds each; one sow from 
900 to 905 pounds, and one sow from 385 to 390 pounds (RX A, pp. 
1-2). However, since neither of them was involved in complainant’s 
investigation, the correctness of their original weighing is not as- 
sured. Hence their apparent weight gain of 5 pounds each is no in- 
dication that respondent’s scale was malfunctioning. 


12 About a week later, respondent called Mr. Riley and suggested that someone 
might have changed the balance of the scale while he was absent from the scale (Tr. 
74). If that is what happened, it would be no defense here since the regulations re- 
quire respondent to check the balance of the scale “after an absence from the 
scale,” before resuming weighing activities (9 CFR § 201.73-1(a)(1)). Similarly, it is 
the responsibility of the weigher, “at the beginning of each weighing period,” to 
“satisfy himself’ that there are no “[i]nterferences or binding of the scale platform” 
(9 CFR § 201.73-1(£)(6)). 
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Two other hogs that were involved in complainant’s investigation 
lend superficial support to respondent’s claim, but that support col- 
lapses upon analysis. The hog that was weighed by complainant at 
181 pounds at 3:39 p.m. (Finding 17; CX 2, p. 5) weighed 185 pounds 
at 9:59 p.m. (RX A, p. 2), and the sow that was weighed by com- 
plainant at 437 pounds at 3:36 p.m. (Finding 17; CX 2, p. 6) weighed 
440 pounds at about 10:00 p.m. (RX A, p. 2). 

Since complainant’s scale weighs to the nearest 1-pound multi- 
ple, and respondent’s scale weighs to the nearest 5-pound multiple, 
the hog weighed by complainant at 181 pounds could actually have 
weighed anywhere from 180% pounds to 181% pounds, and when 
weighed at the check weighing, it could have weighed anywhere 
from 182% pounds to 187% pounds. Hence the 5-pound difference 
in the scale weights could have resulted from an actual difference 
of as little as 1 pound (182%2—181% = 1). 

Similarly, the sow weighed by complainant could have weighed 
anywhere from 436% pounds to 437% pounds, and when weighed 
at the check weighing, it could have weighed anywhere from 437% 
pounds to 442% pounds. Hence it is possible that the sow did not 
gain any weight, i.e., it is possible that it weighed 437% pounds on 
both occasions. (An animal weighing exactly 437% pounds can 
properly be weighed at the higher or lower scale graduation, de- 
pending on the judgment of the weigher.) 

But assuming that the “181-pound” hog and the “437-pound” sow 
both showed a slight, actual weight gain at the check weighing, 
since they had been off of all feed and water for 24 hours (Finding 
8), it is quite possible that they were not too particular as to what 
they ate, and they could have found something to eat not provided 
as food by respondent. Furthermore, hogs are not too particular as 
to where they lie down, and they could have gained a slight 
amount of external weight as a result of lying down in the pen. 

For the foregoing reasons, the results of the check weighing do 
not discredit the evidence showing that respondent’s scale was ac- 
curate on May 4, 1983.1* Accordingly, respondent’s misweighing on 


13 Although the animals not involved in complainant’s direct sales investigation 
are not alleged as violations, it should be noted that the check weighing does not 
prove that they were originally weighed accurately by respondent. That is, the 
check weights and sales weights were the same for 7 of the animals not involved in 
the direct sales investigation, and the check weights showed losses ranging from 5 
pounds to 15 pounds for 15 of the animals not involved in the direct sales investiga- 
tion (RX A). It is possible that all, or most, of these animals were short weighed by a 
slight amount, in which case they would have showed a greater loss upon check 
weighing if they had originally been weighed accurately. In other words, there is no 
evidence to show that the animals not involved in the direct sales investigation 

Continued 
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May 3, 1983, resulted from respondent’s careless weighing, rather 
than from a defective scale. 


III. The 28-Day Suspension Order and $2,500 Civil Penalty Recom- 
mended by Complainant is Extremely Lenient, Considering the Se- 
rious Nature of Respondent’s Violations. 


The serious nature of careless or deliberate false weighing is 
stated in Campbell, “The Packers and Stockyards Act Regulatory 
Program,” in 1 Davidson, Agricultural Law, 269-70 (1981) as fol- 
lows: 


Careless or deliberate false weighing is an unfair and de- 
ceptive practice under the act resulting, in the case of a 
registrant, in a suspension order of at least 30 days (and 
generally longer).*®! The serious nature of false weighing 
in the livestock industry and the reasons for severe sanc- 
tions in false weighing cases are set forth in Jn re Over- 
land Stockyards, Inc. [84 Agric. Dec. 1808, 1838-50 
(1975)].4®2 


False weighing is not only unfair to the livestock sellers 
who are short-weighted but also to competing markets, 
since false weighing may draw buyers (who know of the fa- 
vorable weights) from competing markets, and buyers who 
know of the favorable weights may pay a little more per 
pound for the livestock, thereby attracting additional sell- 
ers.#6&3 

463 In re Muehlenthaler, 37 Agric Dec 313, 321, affd mem, 590 F2d 340 
(8th Cir 1978); In re Cordele Livestock Co, 36 Agric Dec 1114, 1133 (1977), 
affd per curiam, 575 F2d 879 (5th Cir 1978); In re Loretz, 36 Agric Dec 1087, 
1095 n 5 (1977); In re Townsend, 35 Agric Dec 1604, 1622 (1976); In re Over- 
land Stockyards, Inc, 34 Agric Dec 1808, 1819 (1975); In re Worsley, 33 Agric 
Dec 1547, 1577 n 24 (1974); In re Trenton Livestock, Inc, 33 Agric Dec 499, 
526 n 24 (1974), affd mem, 510 F2d 966 (4th Cir 1975); In re Speight, 33 
Agric Dec 280, 317 n 24 (1974). 


In the most recent case involving false weights resulting from a 
dealer’s pencil addition to his purchase weights in transactions 
where he purportedly was selling on the basis of his purchase 
weights, an 8-month suspension order was issued, together with a 
$10,000 civil penalty (In re Saylor, 44 Agric. Dec. ___ (Sept. 20, 
1985)). In Saylor it is stated (slip op. at 489-90): 


The serious nature of false weighing in the livestock in- 
dustry, which is identical in nature to padding weight by 


were properly or improperly weighed, when they were originally weighed by re- 
spondent. 
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pencil, is set forth at length in Jn re Muehlenthaler, 37 
Agric. Dec. 318, 331-32, 353-69, aff'd mem., 590 F.2d 340 
(8th Cir. 1978). In Muehlenthaler, it is explained that 
during the 25 years from 1950-January 1974, there were 
162 cases under the Packers and Stockyards Act in which 
registrants were found in a formal proceeding to have 
falsely weighed livestock or caused someone to falsely 
weigh livestock. Suspension orders were issued in 160 of 
the 162 cases. The average suspension period in those 160 
cases was 245 days, or 8 months (37 Agric. Dec. at 331). 


As long as false weighing continues to remain a serious problem 
in the livestock industry, the suspension orders issued in weighing 
cases should continue to average 8 months. In some periods, I be- 
lieve that the sanctions in weighing cases have not been severe 
enough to serve as an effective deterrent to violations. The ex- 
tremely lenient 28-day suspension order issued in this case should 
not be regarded as a precedent in future cases. This extremely le- 
nient sanction was imposed only because of the adverse (and erro- 
neous) decision by the ALJ, which would make the case a poor case 
in which to seek a petition for a writ of certiorari in the event that 
a reviewing court disagreed with a more effective administrative 
sanction. Cf. Farrow v. USDA, No. 83-2548 (8th Cir. Apr. 24, 1985), 
in which the court set aside a 45-day suspension order, leaving 
intact only a (worthless) cease and desist order.!* 

In addition to a 28-day suspension order, considering the gravity 
of the offense and the size of respondent’s business, a relatively 
modest civil penalty of $2,500 is warranted. Although the Act re- 
quires consideration of the “effect of the penalty on the person’s 
ability to continue in business” (7 U.S.C. § 213(b)), the Department 
has always construed the Act as requiring a respondent to intro- 
duce evidence that a civil penalty would affect his ability to remain 
in business, if the respondent wished such factors considered. See, 
e.g., In re Trenton Livestock, Inc., 41 Agric. Dec. 1965, 1982 (1982); 
In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 173 (1980). 
However, in Bosma v. USDA, 754 F.2d 804 (9th Cir. 1984), the court 
held that the Department has the burden of producing evidence as 
to the size of the business involved and the effect of the penalty on 


14In future cases similar to Farrow, the Judicial Officer will impose a suspension 
period of 45 days or longer. As stated in that decision, the suspension period would 
have been much longer except for the fact that the respondents were particularly 
large operators, and the violations related to only a small portion of their business. 
In re Farrow, 42 Agric. Dec. ___ (Sept. 21, 1983), aff'd in part and rev‘d in part, 
Farrow v. USDA, No. 83-2548 (8th Cir. Apr. 24, 1985). 
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the person’s ability to continue to do business. That was not done 
here. 

We believe that the Bosma decision is erroneous, in this respect, 
for the reasons set forth in the Department’s petition for rehearing 
in Bosma, which is set forth as an appendix to this decision. 

One final matter should be discussed to avoid the possibility of 
error in future cases. The ALJ states by way of dicta (Initial Deci- 
sion at 31): 


Among the elements which can result in weight discrep- 
ancies in addition to sluggish or inaccurate scales, are the 
following: The accumulation of mud and debris on the 
scale; the movement of animals on a scale (as opposed to 
deadweight); the loading, unloading and hauling of ani- 
mals are all movements which affect materially the shrink 
of hogs (In re C.D. Burris, 36 A.D. 1668 (1977)). A certain 
amount of shrink is recognized. For instance, 2.1% is a 
shrink within the acceptable range although some pur- 
chasers will tolerate a shrink of 2.8%, (Burris, supra). 


None of the factors referred to by the ALJ would be a defense in 
a short weighing case. The accumulation of mud and debris on the 
scale would cause the scale to weigh heavy—not light. Further- 
more, the scale operator is required to balance the scale “at inter- 
vals of not more than 15 drafts or 15 minutes, whichever is com- 
pleted first” (9 CFR § 201.73-1(a)(1)). 

With respect to the movement of animals on a scale, 
“{ajdjustable damping devices are incorporated in balance indica- 
tors and in dial scales to absorb the effects of load impact and to 
bring the indicator to rest” (9 CFR § 201.73-1(f)(4)). Irrespective of 
any movement of the animals on a scale, “[eJach draft of livestock 
must be weighed accurately to the nearest minimum graduation” 
(9 CFR § 201.73-1(e)(3)). 

Although hogs and other livestock shrink from handling, and 
purchasers recognize that livestock will shrink from the time it is 
weighed at a market to the time it is delivered at the purchaser’s 
location, that has nothing to do with a direct sales investigation. 
The livestock involved in a direct sales investigation is handled in 
a manner to eliminate shrinkage as a consideration between the 
few minutes from complainant’s final weighing to the weighing by 
the target of the investigation. 

Although a cease and desist order has routinely been issued in 
cases of this nature, I believe that it should be omitted in this case 
and in future cases where it is now worthless, in view of the 1976 
amendments to the Act, i.e., where there is no reasonable likeli- 
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hood that the Department would ever seek to collect the civil pen- 
alty imposed by the Act for violating a cease and desist order (7 
U.S.C. § 215(a)). Since the 1976 amendments authorize the Secre- 
tary to assess a civil penalty of $10,000 for each violation, in an ad- 
ministrative proceeding (7 U.S.C. § 213(b)), it is not likely that the 
Secretary would seek to obtain a $500 penalty in a court proceed- 
ing authorized by 7 U.S.C. § 215(a) in a case of this nature.15 Hence 
in cases such as this and Farrow, cited above, a worthless cease and 
desist order should not be issued. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent is hereby assessed a civil penalty of $2,500 payable 
not later than the 90th day after service of this order, to be paid by 
certified check made payable to the Treasurer of the United States, 
and mailed to the Assistant General Counsel, Packers and Stock- 
yards Division, Office of the General Counsel, Room 2446-South, 
United States Department of Agriculture, Washington, D.C. 20250. 

Respondent is suspended as a registrant under the Act for a 
period of 28 days. 

The suspension provisions of this order shall become effective on 
the 30th day after service of this order; Provided, however, that if 
by any means or device whatever, all or part of the suspension 
period is not effectively served during the period indicated above, 
the effective date of the beginning of the suspension period (or the 
part thereof not effectively served) shall be (i) the date fixed by a 
court of competent jurisdiction which issues an appropriate order 
with respect thereto, or (ii) upon a showing made by complainant 
that it is not likely that such an order will be entered by any court, 
the date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefinitely for this limited 
purpose). 


15 In cases involving registrants where the Department might be involved in a 
court proceeding for other reasons, e.g., to obtain an injunction in a bond-violation 
case, a cease and desist order should continue to be issued since the Department 
might wish to obtain a civil penalty in such a proceeding for violation of a prior 
cease and desist order. 
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APPENDIX* 
*Omitted from Printing 


Editor’s Note: The Appendix in this proceeding is identical to the 
Appendix printed in Jn re Saylor, 44 Agric. Dec. 2238 (Sept. 20, 
1985). 


In re: SuN LAND BEEF CoMPANY, RoBert MorAN and Harvey DIE- 
TRICH. P&S Docket No. 6190. Decided October 7, 1985. 


Packer—Unfair and deceptive trade practices—Fraudulently altered weights—Civil 
penalty—Consent. 


Allan Kahan and Ben Bruner, for complainant. 
Richard J. Stall, Jr., Los Angeles, California, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 


filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter. In addi- 
tion, the respondents admit the remaining allegations, admit that 
the practices alleged constitute wilful violations of the Act, waive 
oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to 
the entry of this decision containing findings of fact based on alle- 
gations set forth in the complaint. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Sun Land Beef Company, hereinafter respondent Sun Land, is 
a partnership composed of Northside Hay Mill and Trading Compa- 
ny, an Arizona corporation whose main office is located in Good- 
year, Arizona, Brandt Pack, Inc., a California corporation whose 
main office is located in Brawley, California, Robert Moran and 
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Harvey Dietrich. Respondent Sun Land’s business mailing address 
is 651 South 91st Avenue, Tolleson, Arizona 85353. 

2. Respondent Sun Land is, and at all times material herein was: 

(a) Engaged in the business of purchasing livestock in com- 
merce for slaughter and manufacturing or preparing meats and 
meat food products for sale and shipment in commerce; and 

(b) A packer within the meaning and subject to the provisions 
of the Act. 

3. Harvey Dietrich, hereinafter referred to as respondent Die- 
trich, is an individual whose mailing address is 2201 East Bethany 
Home Road, Phoenix, Arizona 85016. 

4. Respondent Dietrich is, and at all times material herein was: 

(a) President of respondent Sun Land; 

(b) With respondent Robert Moran, responsible for the manage- 
ment, direction and control of the practices and activities of re- 
spondent Sun Land; and 

(c) A packer within the meaning of and subject to the provi- 
sions of the Act. 

5. Robert Moran, hereinafter referred to as respondent Moran, is 
an individual whose mailing address is 123 West Morten Avenue, 
Phoenix, Arizona 85021. 

6. Respondent Moran is, and at all times material herein was: 

(a) Vice-President of respondent Sun Land and is in charge of 
its meat sales; 

(b) With respondent Dietrich, responsible for the management, 
direction and control of the practices and activities of respondent 
Sun Land; and 

(c) A packer within the meaning of and subject to the provi- 
sions of the Act. 

7. Respondent Sun Land, under the management, direction and 
control of respondents Dietrich and Moran, in connection with 
their operations as a packer, engaged in unfair and deceptive trade 
practices, in that: 

(a) During the period from at least August 10, 1982, through 
October 4, 1982, respondent Sun Land regularly sold livestock car- 
casses on a weight basis to its customers, including Stater Bros., 
Safeway and Lucky’s. Throughout this period of time, respondent 
Sun Land knew that Lucky stores had a weight range specification 
of 525-680 pounds; that Safeway had a weight range specification 
of 575-725 pounds; and that Stater Bros. had a weight range speci- 
fication of 575-700 pounds. 

(b) In connection with carcass sales to these customers, re- 
spondent Sun Land fraudently altered the actual weights of certain 
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carcasses to conceal the fact that the carcasses were lighter than or 
heavier than the limits of the weight specifications. 

(c) Respondent Sun Land prepared shipping manifests and in- 
voices showing the fraudulently altered weights, submitted these 
documents to its customers, and collected payment on the basis 
thereof. 


CONCLUSIONS 


By reason of the facts found in paragraph 7 herein, respondents 
Sun Land, Moran and Dietrich have wilfully violated sections 
202(a) and 401 of the Act (7 U.S.C. §§ 192(a), 221). 


ORDER 


Respondent Sun Land, its officers, directors, agents and employ- 
ees, and respondents Moran and Dietrich, individually, as officers, 
directors, agents or employees of respondent Sun Land, or through 
any corporate or other device, shall cease and desist from: 

1. Altering or misrepresenting the actual hot or cold weight of 
the livestock carcasses sold on a weight basis; 

2. Selling or offering to sell livestock carcasses on the basis of 
altered or inaccurate hot or cold weights; 

3. Issuing or causing to be issued trip sheets and other docu- 
ments showing hot or cold weights other than the true and correct 
hot or cold weights of the livestock carcasses. 

Respondent Sun Land shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
of all transactions involved in its operations subject to the Packers 
and Stockyards Act, including but not limited to hot weight sheets 
or similar documents, shipping manifests, and accounts of sale 
showing the true and accurate weights of all livestock carcasses or 
parts thereof sold on a weight basis. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondents Sun Land and Moran are jointly and severally assessed 
a civil penalty in the amount of $20,000.00, which shall be payable 
by a certified check or money order to the Treasurer of the United 
States. Respondent Deitrich is assessed a civil penalty in the 
amount of $5,000.00, which shall be payable by a certified check or 
money order to the Treasurer of the United States. 

Respondent Sun Land shall deliver a copy of this Decision and 
Order to all of its personnel whose duties or responsibilities in- 
clude, in whole or in part, the weighing of livestock carcasses (hot 
and cold weighing), and the billing and invoicing to purchasers of 
livestock carcasses or parts thereof. 
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The provisions of this order shall become effective on the first 
day after service of this order on the respondents. 
Copies of this decision shall be served upon the parties. 


In re: Ltoyp ENGLEMAN and DONNA ENGLEMAN. P&S Docket No. 
6545. Decided October 16, 1985. 


Market agency—Dealer—Insufficient funds checks—Failure to pay in full when 
due—Suspension—Consent. 


Ben Bruner, for complainant. 
Gary D. Denton, Scottsbluff, Nebraska, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lloyd Engleman and Donna Engleman, hereinafter referred to 
as the respondents, are partners in a general partnership that does 
business under the name of L&E Livestock. Respondents’ mailing 
address is 1410 18th Street, Gering, Nebraska 69341. 

2. The respondents are, and at all times material herein were: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; 

(b) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
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a dealer to buy and sell livestock in commerce for their own ac- 
count. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this order, such order will be 
entered. 


ORDER 


Respondents Lloyd Engleman and Donna Engleman, their agents 
and employees, directly or through any corporate or other device, 
in connection with their activities subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 

3. Failing to pay the full purchase price of livestock. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their business subject to the Packers 
and Stockyards Act, including (a) a daily record of all purchases 
and sales; (b) a record of cash receipts and disbursements; and (c) 
monthly reconciliations of bank accounts. 

Respondents are suspended as registrants under the Act for a 
period of six months. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served on the parties. 
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In re: JoHN BucHHOLz. P&S Docket No. 6593 Decided October 16, 
1985. 


Market agency—Dealer—Insufficient funds checks—Failure to pay in full when 
due—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent named herein did not meet the requirements of the Act 
and that the respondent wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR § 201.1 et seg.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 


graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John Buchholz, hereinafter referred to as the respondent, is an 
individual d/b/a J.B. Cattle Company, with his principal place of 
business at Falls City, Nebraska. Respondent’s business mailing ad- 
dress is P.O. Box 531, Falls City, Nebraska 68355. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis, and buying and selling livestock in commerce 
for his own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for their own ac- 
count. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent John Buchholz, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
counts upon which such checks are drawn to pay such checks when 
presented; 

2. Issuing drafts in payment for livestock without having and 
maintaining sufficient funds on deposit and available to pay such 
drafts when presented; 

3. Failing to honor drafts drawn and issued in payment for 
livestock when presented for payment; 

4. Issuing drafts which are not checks in payment for livestock 
without obtaining, prior to the transaction, the express written 
consent of the sellers that payment may be made by such drafts; 

5. Failing to pay, when due, the full purchase price of live- 
stock; and 

6. Failing to pay the full purchase price of livestock. 

Respondent John Buchholz is suspended as a registrant under 
the Act for a period of nine months and thereafter until he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating the suspension after the expi- 
ration of the nine month period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 


Copies of this decision shall be served on the parties. 
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In re: JAMES H. PowE.u and DERRELL CoFFMAN, d/b/a OLNEY LIVE- 
stock AucTION. P&S Docket No. 6540. Decided October 22, 
1985. 


Market agency—Dealer—Shipper’s proceeds—Insufficient funds checks—Failure 
to remit net proceeds—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
James O. Smith, Wichita Falls, Texas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James H. Powell and Derrell Coffman, hereinafter referred to 
as respondents, are partners doing business as Olney Livestock 
Auction. The respondents’ principal place of business is in Olney, 
Texas, and their business mailing address is P. O. Box 56, Olney, 
Texas 76374. 

2. Respondents, at all times material herein, were: 

(a) Engaged in the business of conducting and operating the 
Olney Livestock Auction stockyard, Olney, Texas, a posted stock- 
yard under the Act; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for their own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for their own ac- 
count. 
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3. Respondent James H. Powell, at all times material herein, was 
registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents James H. Powell and Derrell Coffman, their agents 
and employees, directly or through any corporate or other device, 
in connection with their business operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the times prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), amounts equal to the proceeds due con- 
signors for livestock purchased by respondents for market support, 
and amounts equal to the outstanding proceeds receivable due from 
the sale of consigned livestock; 

2. Using funds received as proceeds from the sale of consigned 
livestock for purposes of their own or for any purpose other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to the owners, consignors or shippers of livestock; 

3. Failing to otherwise maintain and use their Custodial Ac- 
count for Shippers’ Proceeds in strict conformity with the provi- 
sions of section 201.42 of the regulations (9 CFR § 201.42); 

4. Issuing checks to the owners, consignors or shippers of live- 
stock in payment of the net proceeds due from the sale of their 
livestock without having and maintaining sufficient funds on de- 
posit and available in the account upon which they were drawn to 
pay such checks when presented; 

5. Failing to remit to the owners, consignors or shippers of live- 
stock, when due, the net proceeds derived from the sale of their 
livestock; 

6. Purchasing livestock from consignments for speculative 
resale. 

Respondents James H. Powell and Darrell Coffman are suspend- 
ed as registrants under the Act for a period of 45 days and thereaf- 
ter until they demonstrate that the deficit in their Custodial Ac- 
count for Shippers’ Proceeds has been eliminated. When the re- 
spondents demonstrate that the deficit in their Custodial Account 
for Shippers’ Proceeds has been eliminated, a supplemental order 
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will be issued in this proceeding terminating this suspension after 
the expiration of the 45 day period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: ITT ConTINENTAL BAKING Company. P&S Docket No. 5956. 
Decided October 24, 1985. 


Cooperative advertising—promotional plans available on proportionally equal 
terms to all customers—Payment pursuant to promotional plan without assur- 
ing services are provided—Civil penalty. 

Barbara Harris, for complainant. 

John A. Fraser and Timothy L. Grosch, St. Louis, Missouri, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
JOINT STIPULATION FOR ORDER 


Continental Baking Company (formerly known as ITT Continen- 
tal Baking Company) is now a wholly-owned subsidiary of Ralston 
Purina Company. In view of the fact that Gwaltney Incorporated is 
no longer owned by Continental Baking Company, and that Conti- 
nental is now owned by a company which is completely disassoci- 
ated from the violations alleged in the complaint, complainant be- 
lieves that the public interest would not be served by continued 
litigation of this matter. Accordingly, complainant has moved that 
the administrative law judge enter an order dismissing paragraph 
IV of the Complaint and Notice of Hearing. 

In consideration of complainant’s dismissal of paragraph IV of 
the complaint, Respondent stipulates that it will not appeal the 
order of the Judicial Officer issued in this proceeding. Further, the 
parties stipulate to and request that the following modified juris- 
dictional Finding of Fact number one and modified order be adopt- 
ed. 


FINDINGS OF FACT 


1. Continental Baking Company (“Continental”), formerly known 
as ITT Continental Baking Company, is a corporation whose princi- 
pal business office is located in Rye, New York, and whose business 
mailing address is P.O. Box 731, Rye, New York 10580. Continental 
is now and has been since October 9, 1984, a wholly owned subsidi- 
ary of Ralston Purina Company, but at all times relevant hereto 
Continental was a wholly owned subsidiary of ITT Holdings, Inc., 
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which itself is a wholly owned subsidiary of International Tele- 
phone & Telegraph Corporation (ITT). ITT, ITT Holdings Inc., and 
Continental are each corporations organized and existing under the 
laws of the state of Delaware. 


ORDER 


Continental, its officers, directors, agents and employees, in con- 
nection with any activity subject to the Act, shall cease and desist 
from: 

1. Entering into, continuing, cooperating in, or carrying out 
any cooperative advertising or other promotional plan whereby 
promotional allowances or services are rendered by the respondent 
without providing and making such plan available on proportional- 
ly equal terms to all customers who compete with each other in the 
resale of respondent’s meat or meat food products of like grade and 
quality; and 

2. Making any payment pursuant to any promotional plan 
without taking reasonable measures to assure that the promotional 
services for which the payment is made are actually provided. 

This Order shall be solely applicable to and enforceable against 
Continental Baking Company and its officers, directors, agents and 
employees, and shall not be applicable to or enforceable against 
any other corporation owning or possessing any interest in or secu- 
rities of Continental. Furthermore, this Order shall be of no fur- 
ther effect in the event that the corporate existence of Continental 
is dissolved or merged or consolidated into or with any other corpo- 
ration. 

Continental is assessed a civil penalty in the amount of Ten 
Thousand Dollars ($10,000.00). 

The provisions of this Order shall become effective on the first 
day after service on respondent. 
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In re: FarMERS & RANCHERS LIVESTOCK AUCTION, INC., BILLY GENE 
Davis, Mary LAvoneE Davis, JERRY MILLSPAUGH, and RANDY 
Davis d/b/a CaTTLEMAN’s COMMISSION CoMPANY. P&S Docket 
No. 6438. Decided September 13, 1985. 


Market agency—Dealer—Liabilities exceeded current assets—Bankruptcy—Custo- 
dial Account for Shippers’ Proceeds—Insufficient funds checks—Cease and 
desist from engaging in business under the Act while insolvent—Suspension. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER WITH RESPECT TO RESPONDENTS 
FARMERS & RANCHERS LIVESTOCK AUCTION, INC., BILLY 
GENE DAVIS, MARY LAVONE DAVIS AND RANDY DAVIS d/ 
b/a CATTLEMAN’S COMMISSION COMPANY BY REASON OF 
ADMISSION OF FACTS 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereinafter referred to as the Act, instituted by the issuance 
of a complaint by the Administrator, Packers and Stockyards Ad- 
ministration, on January 30, 1985. The complaint alleges that the 
financial condition of respondent Farmers & Ranchers Livestock 
Auction, Inc. and the financial condition of respondents Billy Gene 
Davis does not meet the requirements of the Act, and that the re- 
spondents have wilfully violated provisions of the Act and of the 
regulations promulgated thereunder. Respondent Farmers & 
Ranchers Livestock Auction, Inc., and respondents Billy Gene 
Davis and Mary Lavone Davis had previously sought relief under 
Chapter 11 of the Bankruptcy Code and the complaint in this disci- 
plinary proceeding was not issued until the Bankruptcy Court For 
the Eastern District of Arkansas had determined, after extensive 
litigation, that it lacked authority to enjoin disciplinary proceed- 
ings before the Secretary under the Packers and Stockyards Act. 
See In re Farmers & Ranchers Livestock Auction, Inc., 46 B.R. 781 
(1984). Answers in the nature of general denials of all allegations, 
both jurisdictional and substantive, were duly filed. Respondent 
Jerry Millspaugh answered through counsel, Mr. Keith Rutledge of 
the firm of Highsmith, Gregg, Hart, Farris & Rutledge of Bates- 
ville, Arkansas. All other respondents responded pro se. A hearing 
set to commence on April 16, 1985, was vacated when the parties 
reported reaching a tentative settlement. When it became evident 
that this proceeding could not be resolved to the satisfaction of all 
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parties pursuant to the Department’s consent procedure, an oral 
hearing was rescheduled and held in Little Rock, Arkansas, on 
July 30-31, and August 1, 1985. Complainant was represented by 
Eric Paul, Esquire, of the Office of the General Counsel, United 
States Department of Agriculture. Respondent Jerry Millspaugh 
attended the hearing on July 30, 1985 and was represented by 
Keith Rutledge, Esquire, on July 30 and 31, 1985. Respondent Billy 
Gene Davis entered a pro se appearance on July 30, 1985 and was 
present during a portion of the presentation of the complainant’s 
case on that initial day of the hearing. Since respondent Billy Gene 
Davis submitted an answer on behalf of Farmers and Ranchers 
Livestock Auction, Inc., as its President, his limited appearance at 
the oral hearing must be also deemed a limited appearance by re- 
spondent Farmers and Ranchers Livestock Auction, Inc. Respond- 
ents Mary Lavone Davis and Randy Davis made no appearance 
whatsoever during the three day hearing. Respondent Billy Gene 
Davis did not appear on the second and third day and did not 
engage in any significant cross-examination of witnesses who testi- 
fied on behalf of the complainant on July 30, 1985. Seven of the 
nine witnesses called by the complainant were cross-examined on 
behalf of respondent Jerry Millspaugh by his counsel on July 30 
and 31, 1985. Some 68 exhibits sponsored by complainant were in- 
troduced into evidence. None of the respondents appeared on the 
third day of the hearing. No oral testimony was presented on 
behalf of any respondent nor were any exhibits offered on behalf of 
any respondent prior to the close of the hearing. Because the ap- 
pearance of respondent Billy Gene Davis was nominal and nonsub- 
stantive at best, and because respondents Mary Lavone Davis and 
Randy Davis had entirely failed to appear, the complainant sought 
and obtained a bench ruling at the close of the oral hearing that 
complainant could properly proceed for a decision and order with 
respect to respondents Farmers and Ranchers Livestock Auction, 
Inc., Billy Gene Davis, Mary Lavone Davis and Randy Davis d/b/a 
Cattleman’s Commission Co., on the basis of admissions of all the 
material allegations of fact pursuant to sections 1.139 and 1.141(e) 
of the Rules of Practice (7 CFR §§ 1.139, 1.141(e)). A separate brief- 
ing schedule was set with respect to the allegations against re- 
spondent Jerry Millspaugh and a separate decision and order will 
be issued at a future date with respect to this respondent. Omission 
of reference to respondent Jerry Millspaugh in Findings or in Con- 
clusions now reached with respect to other respondents in this pro- 
ceeding shall not be construed as a determination that respondent 
Jerry Millspaugh was not involved in or does not share responsibil- 
ity for the activity so reviewed. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 


1. Farmers and Ranchers Livestock Auction, Inc., hereinafter re- 
ferred to as the corporate respondent, is a corporation with its 
principal places of business in Charlotte and Mt. View, Arkansas, 
and its business mailing address is P.O. Box 156, Cord, Arkansas 
72524. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Farmers & Ranchers Livestock Auction, Inc., stockyard at Char- 
lotte, Arkansas, and the Farmers & Ranchers Livestock Auction, 
Inc., stockyard at Mt. View, Arkansas, stockyards posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyards; 

(b) Engaged in business as a market agency, selling livestock 
on a commission basis at the stockyards, and as a dealer, buying 
and selling livestock in commerce; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce. 

3. Respondent Billy Gene Davis is, and at all times material 
herein was: 

(a) President and Manager of the corporate respondent; 

(b) Owner of a 33% per cent interest in the corporate respond- 
ent’s outstanding stock; 

(c) In combination with respondent Mary Lavone Davis, re- 
sponsible for the direction, management and control of the oper- 
ations of the corporate respondent; and 

(d) In combination with respondents Mary Lavone Davis and 
Randy Davis, responsible for the direction, management and con- 
trol of the operations of Randy Davis d/b/a Cattleman’s Commis- 
sion Company. 

4. Respondent Billy Gene Davis is, and at all times material 
herein, was also registered individually as a dealer to buy and sell 
livestock in commerce. 

5. Respondent Mary Lavone Davis is, and at all times material 
herein, was: 

(a) Vice-President and Office Manager of the corporate re- 
spondent; 

(b) Owner of a 33% per cent interest in the corporate respond- 
ent’s outstanding stock; 

(c) In combination with respondent Billy Gene Davis responsi- 
ble for the direction, management and control of the operations of 
the corporate respondent; and 
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(d) In combination with respondents Billy Gene Davis and 
Randy Davis, responsible for the direction, management and con- 
trol of the operations of Randy Davis d/b/a Cattleman’s Commis- 
sion Company. 

6. Respondents Billy Gene Davis and Mary Lavone Davis are, 
and at all times material herein were, market agencies and dealers 
within the meaning of those terms as defined in the Act and sub- 
ject to the provisions of the Act. 

7. Respondent Randy Davis is the son of respondents Billy Gene 
Davis and Mary Lavone Davis. His principal place of business is in 
Batesville, Arkansas, and his business mailing address is P.O. Box 
156, Cord, Arkansas 72524. 

8. Respondent Randy Davis, in combination with respondents 
Billy Gene Davis, and Mary Lavone Davis, is now and since August 
7, 1984, has been: 

(a) Engaged in the business of conducting and operating the 
Cattleman’s Commission Company stockyard; and 

(b) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis at that stockyard. 

9. Respondent Randy Davis is, and since August 7, 1984, has 
been, a market agency within the meaning of that term as defined 
in the Act and subject to the provisions of the Act, and is regis- 
tered with the Secretary of Agriculture as a market agency to sell 
livestock in commerce on a commission basis. 

10. The financial condition of the corporate respondent and the 
financial condition of respondents Billy Gene Davis and Mary 
Lavone Davis do not meet the requirements of the Act in that: 

(a) As of February 16, 1984, the corporate respondent’s current 
liabilities exceeded its current assets. As of that date, the corporate 
respondent had current liabilities totalling approximately 
$842,339.43, and current assets totalling approximately $106,015.52, 
resulting in an excess of current liabilities over current assets of 
approximately $736,323.91.! 

(b) As of February 16, 1984, respondents Billy Gene Davis and 
Mary Lavone Davis’ current liabilities exceeded their current 
assets. As of that date, these individual respondents had current li- 
abilities totalling approximately $2,641,988.32, and current assets 
totalling approximately $713.26, resulting in an excess of current 
liabilities over current assets of approximately $2,641,275.06. 


1 According to the schedule filed with the bankruptcy court as of February 16, 
1984, the corporate respondent’s current liabilities exceeded current assets by 
$724,512.01. 
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(c) The corporate respondent and respondents Billy Gene Davis 
and Mary Lavone Davis filed separate petitions seeking relief 
under the provisions of the Bankruptcy Code, Title 11, United 
States Code, on January 25, 1984, and these respondents presently 
remain unable to comply with the financial requirements of the 
Act. 

11. The corporate respondent, under the direction, management 
and control of respondents Billy Gene Davis and Mary Lavone 
Davis, in connection with its operations as a market agency, has 
failed to properly maintain and use its Custodial Account for Ship- 
pers’ Proceeds, hereinafter referred to as the Farmers & Ranchers 
custodial account, thereby endangering the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 

(a) As of December 30, 1983, the corporate respondent had 
issued and outstanding Farmers & Ranchers custodial account 
checks in the amount of $215,951.30, and had, to offset the out- 
standing checks, a balance in the custodial account of $.78, and cur- 
rent proceeds receivable of $28,075.86, resulting in a deficiency of 
$187,874.66 in funds available to pay shippers’ proceeds; 

(b) As of January 13, 1984, the corporate respondent had issued 
and outstanding Farmers & Ranchers custodial account checks in 
the amount of $357,484.21, and had, to offset the outstanding 
checks, a balance in the custodial account of $16.02, and current 
proceeds receivable of $167,335.75, resulting in a deficiency of 
$190,132.44 in funds available to pay shippers’ proceeds; 

(c) As of January 31, 1984, the corporate respondent had issued 
and outstanding Farmers & Ranchers custodial account checks in 
the amount of $335,007.47, and had, to offset the outstanding 
checks, a balance in the custodial account of $42,416.68, resulting 
in a deficiency of $292,590.79 in funds available to pay shippers’ 
proceeds; 

(d) As of February 16, 1984, the corporate respondent had 
issued and outstanding Farmers & Ranchers custodial account 
checks in the amount of $301,480.55, and had, to offset the out- 
standing checks, a balance in the custodial account of $8,889.76, re- 
sulting in a deficiency of $292,590.79 in funds available to pay ship- 
pers’ proceeds; 

(e) As of March 28, 1984, the corporate respondent had issued 
and outstanding Farmers & Ranchers custodial account checks in 
the amount of $262,907.94, and an account overdraft of $29,682.85, 
resulting in a deficiency of $292,590.79 in funds available to pay 
shippers’ proceeds; and 
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(f) Such deficiencies were due, in part, to the misuse of funds 
received from the sale of consigned livestock as specified in Finding 
12 below, and the failure to deposit in the custodial account within 
the time prescribed by the regulations, an amount equal to the pro- 
ceeds receivable due from the sale of consigned livestock. 

12. During the period from at least January 6, 1984, through at 
least January 27, 1984, the corporate respondent, under the direc- 
tion, management and control of respondents Billy Gene Davis and 
Mary Lavone Davis, in connection with its operations as a market 
agency, used funds received as proceeds from the sale of consigned 
livestock on a commission basis for purposes of its own and for pur- 
poses other than the payment of lawful marketing charges and the 
remittance of the net proceeds to the owners and consignors of live- 
stock, in that funds received as proceeds from the sale of consigned 
livestock were regularly deposited to the corporate respondent’s 
general account and used to repay a personal loan made to re- 
spondent Billy Gene Davis, to pay expenses of the market, and to 
finance livestock dealer expenses. 

13. The corporate respondent, under the direction, management 
and control of respondents Billy Gene Davis and Mary Lavone 
Davis, in connection with its operations as a market agency, on or 
about the dates and in the transactions set forth below, sold live- 
stock on a commission basis and in purported payment of the net 
proceeds due the owners or consignors thereof, issued checks which 
were returned unpaid by the bank upon which they were drawn be- 
cause the corporate respondent did not have sufficient funds on de- 
posit and available in the account upon which such checks were 
drawn to pay such checks when presented. 


Date of Check N° Check Amount 


(1984) i No. Payee/Consignee é a 

1/4 1 138533 Ernest Grayson, Jr. $370.42 
1/6 13702 Ora Mast 609.22 
1/11 68 13815 Harold Mantooth 12,362.42 
1/11 13801 Wayne Turner 1,665.77 
1/11 13750 Charles Harris 590.39 
1/11 13768 Taft McSpadden 1,070.21 
1/11 13868 William Archer 427.11 
1/11 13717 Bobby Raney 295.77 
1/11 13775 Earl Litaker 403.23 
1/11 13860 Ruth Kay Lytle 2,295.15 
1/11 13868 Robert Walker 8,264.03 
1/13 13926 Paul Hochstedler 291.67 
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14. In connection with the transactions set forth in Finding 13 
above, and in numerous additional transactions during the same 
period of time, the corporate respondent, under the direction, man- 
agement and control of respondents Billy Gene Davis and Mary 
Lavone Davis sold consigned livestock on a commission basis and 
failed to remit to the owners and consignors of such livestock, 
when due, the net proceeds resulting from such sales. 

15. As of March 23, 1984, there remained unpaid to the owners 
and consignors of livestock net proceeds in the amount of 
$218,079.54. 

16. These consignors, however, did recover a further $100,160.93 
upon the subsequent distribution of clause 1 bonds maintained for 
the protection of consignors of livestock to Farmers & Ranchers 
Livestock Auction, Inc., pursuant to the bonding regulations pro- 
mulgated by the Secretary of Agriculture (Complainant’s Exhibits 
30 and 30 A). 

17. The corporate respondent, under the direction, management 
and control of respondents Billy Gene Davis and Mary Lavone 
Davis, in connection with its operation as a dealer, on or about the 
dates and in the transactions set forth below, purchased livestock 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
the corporate respondent did not have sufficient funds on deposit 
and available in the account upon which such checks were drawn 
to pay such checks when presented. 


Date of Seller ~ Date of Check Amount of 


Purchase Head Check No. Check 


12/9/83 Merrell C. Aikn Lvsk. Co. 102 12/12/83 4229 $26,106.10 


12/15/83 = Merrell C. Aikn Lvsk. Co. 99 12/20/83 4262 24,062.66 


18. The corporate respondent, under the direction, management 
and control of respondents Billy Gene Davis and Mary Lavone 
Davis, in connection with its operation as a dealer, on or about the 
dates and in the transactions specified in finding 18 above and in 
the transactions specified below, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such live- 
stock. 
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ea —— 
Date of Purchase Seller of ia. 

Head Amount 
12/30/83 Merrell C. Aikn Lvsk. Co. 97 $24,086.00 


1/6/84 Merrell C. Aikn Lvsk. Co. 105 24,243.88 


19. As of August 16, 1984, there remained unpaid to the livestock 
seller in the transactions set forth above a total of $8,330.86. 

20. Between August 26, 1983 and December 30, 1983, as more 
fully set forth on the schedule attached to this decision as Appen- 
dix A, Respondent Mary Lavone Davis drew twelve drafts totalling 
$624,132.60 on Rex White Livestock Auction and deposited such 
drafts to the Farmers & Ranchers general and custodial accounts 
for immediate credit. On or about the dates on which these twelve 
drafts were drawn, respondent Mary Lavone Davis issued seven- 
teen Farmers & Ranchers general account checks totalling 
$563,319.15 payable to Rex White Livestock Auction, and respond- 
ent Jerry Millspaugh issued two additional checks, drawn on his 
own personal checking account, totalling $60,819.27, payable to Rex 
White Livestock Auction. Although sixteen of the nineteen checks 
given to Rex White Livestock Auction contained a notation to the 
effect that the check was for “cattle” or for a specific number of 
head, the Farmers and Ranchers checks were not issued in pay- 
ment for livestock purchases, but rather, were issued in accordance 
with a conspiracy to obtain the unauthorized use of credit by 
means of a float caused by a timed series of withdrawals and depos- 
its, creating an illusion of sufficient funds in the Farmers & Ranch- 
ers general and custodial accounts. 

21. Numerous other drafts and checks drawn by respondent 
Mary Lavone Davis between Farmers and Ranchers and Rex White 
Livestock Auction during this period could not be verified as 
having been issued either in connection with actual purchases and 
sales of livestock, or in connection with further check kiting or 
swapping because neither respondents Farmers & Ranchers Live- 
stock Auction, Inc., and Billy Gene Davis nor Rex White Livestock 
Auction, maintained full and complete purchase and sales invoices 
and trucking records that could be reconciled with the dollar 
amount and number of head notations on additional Farmers & 
Ranchers checks. 

22. On January 6, 1984, a Grace and Grace check in the amount 
of $31,455.00 was issued by C.C. Grace payable to Farmers and 
Ranchers for ‘142 Cattle” and deposited for immediate credit in 
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the Farmers and Ranchers general account with a deposit ticket in- 
dicating “purchase”. On the same date, respondent Mary Lavone 
Davis issued a Farmers and Ranchers check payable to C.C. Grace 
in the amount of $31,455.00 bearing the false notation “83 head”. 

23. On January 13, 1984, a Grace and Grace check in the amount 
of $100,000.00 was issued by C.C. Grace payable to Farmers and 
Ranchers for “350 Cattle’ and exchanged for two Farmers & 
Ranchers general account checks in the amount of $50,889.20 and 
$49,110.80. Both Farmers & Ranchers checks contained the false 
notation “cattle”. 

24. No livestock was purchased or sold by respondents Farmers & 
Ranchers Livestock, Auction, Inc., Billy Gene Davis and Mary 
Lavone Davis in connection with the exchanges or swapping of 
checks set forth in Findings 22 and 23 above and the purpose of 
such exchange operations, commonly referred to as check kiting, 
was the generation of a float to finance the Farmers & Ranchers 
operations and/or hide the true balance in the Farmers & Ranch- 
ers general and custodial accounts. 

25. On January 13, 1984, respondent Mary Lavone Davis drew a 
draft in the amount of $32,841.52 on Bray Cattle Co., and deposited 
such draft to the Farmers & Ranchers general account. Although 
deposited with other instruments indicated as having been received 
in payment for “purchases”, this draft was drawn with the prior 
agreement of Gordon Bray pending either: (1) the honoring of a 
Farmers & Ranchers check issued on January 13, 1984, in the 
amount of $27,944.11 and a Jerry Millspaugh check issued on Janu- 
ary 13, 1984, in the amount of $4,897.41; or (2) a receipt of livestock 
to be purchased from the next scheduled auction sale. In either 
case, the exchange of draft and checks was made for the purpose of 
obtaining an unauthorized use of credit by means of a float and no 
actual purchase or sale of livestock did occur. 

26. Respondents Randy Davis, Billy Gene Davis and Mary 
Lavone Davis, in connection with the market agency operations 
being conducted under the registration Randy Davis d/b/a Cattle- 
man’s Commission Company, have failed to properly maintain and 
use their Custodial Account for Shippers’ Proceeds, hereinafter re- 
ferred to as the Cattleman’s Commission Company custodial ac- 
count, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 

(a) As of October 31, 1984, these respondents had issued and 
outstanding Cattleman’s Commission Company custodial account 
checks in the amount of $272,124.42, and had, to offset the out- 
standing checks, a balance in the custodial account of $5,443.97, de- 
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posits in transit of $80,926.47, and current proceeds receivable of 
$152,501.40, resulting in a deficiency of $33,252.58 in funds avail- 
able to pay shippers’ proceeds; 

(b) As of November 30, 1984, these respondents had issued and 
outstanding Cattleman’s Commission Company custodial account 
checks in the amount of $286,111.74, and had, to offset the out- 
standing checks, a balance in the custodial account of $35,394.40, 
and current proceeds receivable of $174,447.12, resulting in a defi- 
ciency of $76,270.22, in funds available to pay shippers’ proceeds; 

(c) As of December 21, 1984, these respondents had issued and 
outstanding Cattleman’s Commission Company custodial account 
checks in the amount of $181,283.22, and had, to offset the out- 
standing checks, a balance in the custodial account of $26,644.17, 
deposits in transit of $4,068.09, and proceeds receivable of 
$103,461.89, resulting in a deficiency of $47,109.07 in funds avail- 
able to pay shippers’ proceeds; 

(d) Such deficiencies were due, in part, to the failure to deposit 
in the custodial account before the close of the next business day 
an amount equal to the proceeds receivable from livestock pur- 
chases by the respondents, by market employees, and by a dealer 
to whom the market had extended credit and financed, one Gordon 
Bray. 

27. Respondents Billy Gene Davis, Mary Lavone Davis and 
Randy Davis, in connection with the operations of Randy Davis d/ 
b/a Cattleman’s Commission Company during the end period 
August 8, 1984 through January 9, 1985, purchased livestock which 
had been consigned to such respondents for sale on a commission 
basis for their own speculative accounts and for the speculative ac- 
count of Randy Davis, d/b/a Cattleman’s Commission Company. 

28. Respondents Billy Gene Davis, Mary Lavone Davis and 
Randy Davis, in connection with the purchases of livestock con- 
signed for sale on a commission basis in finding 28 above, submit- 
ted accounts of sale to consignors which failed to disclose the true 
and correct names of the buyers and state the nature of the rela- 
tionship existing between the market agency and the buyers. 

29. In addition to introducing testimony and exhibits relevant to 
the above findings, which fully correspond with the material alle- 
gations of the complaint (with the exception of Finding 16 as to the 
further reduction in the amount owed consignors of livestock after 
March 23, 1984), complainant also presented evidence with respect 
to the financial condition and operations conducted under the 
name Cattleman’s Commission Co., between January 1, 1985 and 
June 30, 1985. Oral testimony by Regional Supervisor Jack Bellew 
and Auditor Kenneth Gordon of the Packers and Stockyards Ad- 
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ministration’s Memphis Regional Office, coupled with a Balance 
Sheet, Income Statement and Custodial Account analysis as of 
April 30, 1985 (Complainant’s Exhibit 68) establish that respond- 
ents Billy Gene Davis, Mary Lavone Davis and Randy Davis have 
continued to operate the Cattleman’s Commission Co. auction 
market in a manner that endangers the livestock marketing public 
in total disregard of the custodial account and fair trade practice 
requirements of the Act and regulations. A continued custodial ac- 
count shortage ($9,107.14 as of April 30, 1985) has been combined 
with a mounting operating loss ($60,348.43 between January 1, 
1985 and April 30, 1985) and an insolvency of $80,367.44 (current 
liabilities less current assets as of April 30, 1985). During this same 
period substantial purchases of consigned livestock, much of which 
livestock has been shipped to Amarillo, Texas, for resale on a spe- 
cultive basis, have generated a company catch cattle income of 
$11,329.61, a figure entirely incompatible with a legitimate market 
support operation. Moreover, Mr. Bellew explained that the reve- 
nues of the Cattleman’s Commission Co. operation during this 
period were used to pay feed expenses of $55,042.70. These feed ex- 
penditures go far beyond the amount of feed that could be used or 
stored at the stockyard, but are entirely appropriate for the feeding 
of cattle in the Bill Davis ranch operation. Lastly, it was stated 
that an additional operating loss of some $13,000 was incurred be- 
tween April 30, 1985 and June 30, 1985. These facts were presented 
at the hearing on Thursday, August 1, 1985, a day on which all of 
the respondents failed to appear without good cause. Accordingly, 
such facts are deemed to be admitted pursuant to section 1.141(e) of 
the Rules of Practice (7 CFR § 1.141(e)). 


The Financial Condition of the Corporate Respondent and of Re- 
spondents Billy Gene Davis and Mary Lavone Davis Requires the 
Imposition of Indefinite Suspensions and an Indefinite Prohibi- 
tion. 


The Secretary is authorized to suspend any market agency or 
dealer as a registrant under the Act upon a finding of insolvency. 
See 7 U.S.C § 204. Insolvency is defined in section 203.10 of the 
Statements of General Policy as an excess of current liabilities over 
current assets (9 CFR § 203.10). It has been established that both (1) 
Farmers & Ranchers Livestock Auction, Inc., and (2) Bill and Mary 
Davis are insolvent (Finding 10). Accordingly, an indefinite suspen- 
sion of the corporate respondent and respondent Billy Gene Davis 
is appropriate as is an indefinite prohibition of the nonregistrant 
respondent, Mary Lavone Davis. 
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Indefinite suspensions and prohibitions for insolvency are termi- 
nated by the issuance of supplemental orders, after the completion 
of any definite periods of suspension and/or prohibition, upon a 
showing of restored solvency. Protection of the public rather than 
punishment of the registrant is the objective, and when a suspen- 
sion is imposed solely for insolvency, it is lifted “when the regis- 
trant demonstrates that he has current assets exceeding his cur- 
rent liabilities ... ” In re WI. Bowman, 23 Agric Dec 1074, 1086 
(1964), aff'd sub nom Bowman v. U.S.D.A., 363 F.2d 81 (5th Cir 
1966). 

No indefinite suspension until solvent is imposed with respect to 
respondent Randy Davis solely because it was not alleged in the 
complaint that Randy Davis was insolvent. 


Failures to Maintain and Use Properly the Farmers & Ranchers 
and Cattleman’s Commission Co. Custodial Accounts Violate the 
Act and Regulations 


Every market agency selling livestock on commission is required 
to establish and properly maintain a “Custodial Account for Ship- 
pers’ Proceeds” (9 CFR § 201.42(b)). This is a trust account and the 
proceeds generated by the sale of consigned livestock are trust 
funds and must be handled with the utmost care. Bowman v. 
U.S.D.A., 363 F.2d 81 (5th Cir. 1966); United States v. Donahue 
Bros., 59 F.2d 1019 (8th Cir. 1932); In re James L. Miller, 33 Agric. 
Dec. 53 (1974), aff'd sub nom Miller v. Butz, 498 F.2d 1088 (5th Cir. 
1974). The failure of a market agency to maintain its custodial ac- 
count in accordance with the requirements of section 201.42 is a 
violation of sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 
213(a)), as well as a violation of section 201.42 of the regulations (9 
CFR § 201.42). In re Arab Stock Yard, 37 Agric. Dec. 298, 301-302, 
310-311 (1978); In re Breckenridge Auction & Sales Co., 36 Agric. 
Dec. 1522 (1977); In re Sechrist Sales Company, Inc., 36 Agric. Dec. 
665, 666, 671-675 (1977); In re Harry C. Hardy, 33 Agric. Dec. 1383, 
1398-1406 (1974); In re Harry C. Daniels, 14 Agric. Dec. 903, 913- 
917 (1955), aff'd, Daniels v. United States, 242 F.2d 39 (7th Cir. 
1957), cert denied, 345 U.S. 939 (1957). 

Each of the custodial accounts that have been maintained for the 
protection of shippers who have consigned their livestock for sale 
at the Farmers & Ranchers Livestock Auction and Cattleman’s 
Commission Co. sales have been shown to be in a state of substan- 
tial deficiency on a regularly recurring basis (Findings 11 and 26). 
The preferred method pursued by respondents Billy Gene Davis 
and Mary Lavone Davis to hide the shortage in the corporate re- 
spondent’s custodial account until consignors were assured of in- 
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curring substantial losses was check-kiting or check swapping 
(Findings 20-24). The deficiencies found in the Cattleman’s Com- 
mission Co. custodial account on October 31, 1984 ($33,262.58), No- 
vember 30, 1984 ($76,270.22) and December 21, 1984 ($47,109.07), 
were somewhat smaller, but created by a continuation of the same 
practices, namely, a failure to deposit in the custodial account 
before the close of the next business day an amount equal to the 
proceeds receivable from livestock purchases made by the respond- 
ents, including purchases hidden by the use of false or misleading 
buyers names or notations, and a failure to make timely deposits 
for purchases made by a dealer to whom the market had extended 
credit and financed, one Gordon Bray (Findings 26, 27). This failure 
on the part of respondents Billy Gene Davis, Mary Lavone Davis 
and Randy Davis to maintain the Cattleman’s Commission Co. cus- 
todial account in the required manner has continued and a defi- 
ciency continues to exist. (unrefuted testimony of Jack Bellew on 
August 1, 1985). It must be concluded, therefore, that the course of 
conduct of each of these respondents with respect to the mainte- 
nance and use of the respective custodial accounts, as determined 
herein, constitutes a wilful, deliberate and flagrant violation of sec- 
tions 307 and 312(a) of the Act (7 U.S.C. §§ 208 and 213(a)), and of 
section 201.42 of the regulations (9 CFR 201.42). These violations 
fully warrant the suspension for a substantial period of all regis- 
trants involved (and a corresponding prohibition with respect to re- 
spondent Mary Lavone Davis), in addition to the suspensions im- 
posed until the existing custodial account shortages are cured. 

The need for an effective deterrent in this proceeding to deter 
similar violations in the future is underscored by examination of 
history of deliberate disregard of the requirements of section 201.42 
by respondent Billy Gene Davis. Complainant’s Exhibits 3 and 4 set 
forth this history. Respondent Billy Gene Davis has failed to 
comply with the terms of a stipulation he signed in 1967, a decision 
of the Secretary he consented to in 1970 and a permanent injunc- 
tion entered in the United States District Court for the Eastern 
District of Arkansas, in 1978, in settlement of a civil action alleg- 
ing 1973 violations of the 1970 consent decision. All of these docu- 
ments require a strict compliance with the terms of 9 CFR 
§§ 201.42. 


Failure to Remit the Net Proceeds Due Owners and Consignors of 
Livestock Constitutes an Unfair and Deceptive Practice in Viola- 
tion of the Act 


The corporate respondent, under the direction, management and 
control of respondents Billy Gene Davis and Mary Lavone Davis, 
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sold livestock on commission at four auction sales and failed to 
remit, when due, the net proceeds resulting from such sales. As of 
March 23, 1984, net proceeds in the amount of $218,079.54 re- 
mained unpaid (Finding No. 15). These respondents acted in a fidu- 
ciary capacity and were obligated to remit the net proceeds of sale 
with a complete and accurate accounting before the close of the 
next business day following the sale of consigned livestock. Jn re 
Cordele Livestock Co., 36 Agric. Dec. 1114, 1130-31 (1977), aff'd 
mem, 575 F.2d 879 (5th Cir. 1978); In re Arab Stock Yard, Inc., 37 
Agric. Dec. 293, 299, 301, aff'd mem, 582 F.2d 39 (5th Cir. 1978); In 
re Harry C. Hardy, 33 Agric. Dec. 1383, 1396-97 (1974). This prompt 
payment of net proceeds is required by section 201.43(a) of the reg- 
ulations (9 CFR § 201.43(a)). Any failure by any market agency to 
comply with this prompt remission requirement is considered an 
extremely serious violation of the Act. The present proceeding, 
however, illustrates an extreme example of this unfair practice. 

Failures to remit net proceeds will naturally follow failures to 
properly maintain custodial accounts in conformity with section 
201.42 of the regulations (9 CFR § 201.42), when, as here, the 
market agency does not posess funds with which to make up custo- 
dial account shortages. The principal responsibility for properly 
maintaining the custodial account of respondent Farmers & Ranch- 
ers Livestock Auction, Inc., rests on its President, respondent Billy 
Gene Davis, although the other officers and owners of this closely 
held corporation are also accountable. As noted previously, re- 
spondent Billy Gene Davis has repeatedly failed to comply with 
these requirements, even to the extent of violating a 1967 stipula- 
tion, a 1970 consent decision and a 1978 injunction. This pattern 
has continued after the January, 1984, failure of the corporate re- 
spondents in connection with a de facto successor, the Cattleman’s 
Commission Co. operation (Finding No. 26). 

It must be concluded that there has been a pattern of wilful and 
deliberate failures to comply with the requirements of section 
201.43(a) of the regulations and that such actions violate section 
307 and 312(a) of the Act (7 U.S.C. §§ 208 and 213(a)). 


Failures to Pay for Livestock Purchases Constitute an Unfair and 
Deceptive Practice in Violation of the Act 


The corporate respondent, under the direction, management and 
control of respondents Billy Gene Davis and Mary Lavone Davis, 
made four purchases of livestock totalling $98,499.62, as a dealer, 
and failed to pay the livestock seller, Merrell C. Akin Livestock 
Co., for such purchases (Findings 17, 18). Checks drawn in purport- 
ed payment for two of these purchases were dishonored upon pres- 
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entation because sufficient funds were not on deposit and available 
(Finding 17). These failures to pay, when due, the full purchase 
price of livestock constitute an unfair and deceptive practice in 
wilful violation of sections 312(a) and 409 of the Act (7 U.S.C. 
213(a), 228b). Lewis v. Butz, 512 F.2d 681, 682-83 (8th Cir. 1975); In 
re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 561-62 (1977), aff'd 
sub nom, Van Wyk v. Bergland, 570 F.2d 701, 704-05 (8th Cir. 1978); 
Bowman v. U.S.D.A., 363 F.2d 81, 85 (5th Cir. 1966). When regis- 
trants fail to pay for livestock purchases, in whole or in part, sus- 
pensions up to 5 years may be issued. See Jn re Mid-States Live- 
stock, Inc., supra at 549-51. The unpaid livestock seller in this case 
was fortunate to recover all but $8,330.86 of the total purchase 
amounts from clause 2 dealer bonds required by the Secretary 
(Finding 19; Complainant’s Exhibits 31, 31A). These actions, howev- 
er, remain serious violations that call for the imposition of a sub- 
stantial period of suspension. 


The Issuance of NSF Checks and Check-kiting Constitute Unfair 
Practices 


It has been established that 14 checks drawn on the corporate re- 
spondent’s genera! and custodial accounts were dishonored upon 


presentation because of an absence of sufficient funds on deposit 
and available in these checking accounts (Findings 13, 17). Sched- 
ules of debts, and amendments to such schedules, which were filed 
by the corporate respondent in its Chapter 11 proceeding before the 
United States Bankruptcy Court for the Eastern District of Arkan- 
sas (Complainant’s Exhibit 17) admit the issuance of many addi- 
tional NSF checks that were eventually paid because they had 
been held too long by the corporate respondent’s bank. Respondent 
Mary Lavone Davis drew these checks (Complainant’s Exhibit 31) 
knowing that they could be honored upon presentation only by 
reason of the float produced by an extensive check-kiting or check 
swapping scheme (Findings 20 thru 25). It is well established that 
the issuance of checks in connection with transactions under the 
Packers and Stockyards Act which are dishonored because of insuf- 
ficient funds on deposit and available in the account on which such 
checks are drawn is an unfair and deceptive practice that violates 
section 312(a) of the Act (7 U.S.C. § 213(a)). In re C.J. Edzards, 37 
Agric. Dec. 1880 (1978); In re Milton Bryan, 35 Agric. Dec. 37 (1977). 
By issuance of the two NSF checks made payable to Merrell C. 
Akin, the corporate respondent and respondents Billy Gene Davis 
and Mary Lavone Davis have also wilfully violated section 409 of 
the Act (7 U.S.C. § 228b). 
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The generation of a false “float” in the corporate respondent’s 
general and custodial bank account by the deposit of checks or 
drafts for immediate credit coupled with the concurrent issuance of 
checks in identical or similar amounts for exchange or swapping is 
clearly an unfair and deceptive practice in violation of sections 
312(a) of the Act (7 U.S.C. § 213(a)) 2. In fact, even the misuse of a 
“float” generated without resort to check-kiting has been con- 
demned in numerous cases. Jn re Jerome G. Roseth, 39 Agric. Dec. 
28 (1980); In re Harry C. Hardy, 33 Agric. Dec. 1383, 1398-1406 
(1974); Bowman v. U.S.D.A., 363 F.2d 81, at 85-86 (5th Cir. 1966); 
Daniels v. United States; 242 F.2d 39, at 41-42 (7th Cir. 1975), cert 
denied 354 U.S. 939, reh. denied 355 U.S. 852 (1957); U.S. v. Dona- 
hue Bros., 59 F.2d 1019 (8th Cir. 1932). 


Respondents Have Maintained Incomplete Records and Records 
Containing False and Deceptive Entries 


The records maintained by the corporate respondent and re- 
spondent Billy Gene Davis fail to meet the requirement of section 
401 of the Act (7 U.S.C. § 221), which provides, inter alia, that: 


any ... market agency, and dealer shall keep such ac- 
counts, records and memoranda as fully and correctly dis- 
closure all transactions involved in his business .. . . 


Drafts drawn jon White Auction Company between August 26, 
1983 and January 5, 1984, totalled $2,719,477.48. Checks issued pay- 
able to Rex White or White Auction Company totalled 
$2,243,147.35 (Complainant’s Exhibit 64). Only a handful of these 
transactions could be tied to the legitimate purchase or sale of live- 
stock or to an existing check-kiting arrangement because complete 
dealer invoices and related records were not available. Complain- 
ant was able to link over $600,000 in drafts to a corresponding total 
of checks by reason of identical or virtually identical amounts and 
dates (Finding 20; Appendix A to this decision). False notations 
were entered on Farmers and Ranchers checks involved in this 
check swapping, and on additional checks issued to a number of 
other livestock dealers, to the effect that such checks were for 


2 There have been no decisions entered with respect to the practice of check- 
kiting in contested cases. However, the complainant has taken this position in pro- 
ceedings that have produced consent decisions. See In re Lynn Rose and Twin Falls 
Livestock Commission Co., 41 Agric. Dec. 1557 (RoseX(1982); 41 Agric. Dec. 1386 (Twin 
Falls) (1982); In re Menchhofer Cattle Co., Lyle Menchhofer, Edward Wendel and 
Ronald Egbert, 40 Agric. Dec. 1324 (1981) (Menchhafer Cattle Co. and Menchhofer), 
41 Agric. Dec. 464 (1982)(Egbert). 
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“cattle” or a specific number of head, for example, ‘83 hd’ (Find- 
ings 22, 23). 

The accountings of sale provided to livestock consignors in con- 
nection with consignments to the Cattleman’s Commission Co. sale 
were shown to misrepresent the name of the buyer when livestock 
purschased by the market agency were not shown as “Co.”’, the des- 
ignation noted on the invoices for sale barn purchases but were in- 
stead given designations not identified to the consignors as having 
any relation to the respondent market agency (Finding 28; Com- 
plainant’s Exhibits 59 thru 62). There was unrefuted testimony on 
the final day of the hearing to the effect that this practice had also 
prevailed at the sales conducted by the corporate respondent. In 
addition, it should be noted that the 1967 stipulation signed by re- 
spondent Billy Gene Davis contained a provision with respect to 
the keeping of complete records that has been breached by these 
practices. The history of subsequent investigations that were frus- 
trated by the destruction of market agency records by unexplained 
fires in 1976 and 1977, reviewed in the August 1, 1985, testimony of 
witness Kenneth Gordon, supports an inference that this absence 
of complete records of 1983 transactions was intentional. The issu- 
ance of invoices that fail to disclose the true and correct name of 


the buyer is an unfair and deceptive practice that violates section 
312(a) of the Act (7 U.S.C. § 213(a)) and the failure to maintain com- 
plete records warrants the entry of a record keeping order pursu- 
ant to section 401 of the Act (7 U.S.C. § 222). 


Purchasing Out of Consignments In Violation of the Act 


It is well estabiished that market agencies selling on commission 
are fiduciaries that engage in an unfair and deceptive practice in 
violation of section 201.58 of the regulations and section 312(a) of 
the Act when they buy livestock out of consignments for specula- 
tion and when they fail to fully disclose purchases made to support 
the market. See 9 CFR § 201.58(c)\(e); In re Breckenridge Auction & 
Sales Co., 36 Agric. Dec. 1875 (1977); In re Eric Loretz, 36 Agric. 
Dec. 1087 (1977); In re Harry C. Hardy and Edith G. Hardy, 33 
Agric. Dec. 1383 (1974); In re Lufkin Livestock Exchange, 27 Agric. 
Dec. 596, at 610 (1968). 

The high volume of purchases out of consignments by respond- 
ents in Cattleman’s Commission Co. sales, and the profits generat- 
ed from such purchases, show that this unfair practice has been a 
basic element of the business conducted, just as it was previously 
with respect to the corporate respondent’s operations. 
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Sanctions Sought By Complainant are Reasonable 


Complainant presented sanction testimony at the close of the 
oral hearing from Mr. Jack Bellew, Regional Supervisor of com- 
plainant’s Memphis Regional Office, and from Mr. Harold W. 
Davis, Chief of the complainant’s Livestock Marketing Division. Re- 
spondents were not present at the time this testimony was present- 
ed. Mr. Bellew reviewed the difficulties being encountered by his 
office in obtaining proper adherance to the Act by other registrants 
as a result of what was generally perceived as a continued blatant 
violation of the Act by respondent Billy Gene Davis through the 
operation being conducted under the name Randy Davis d/b/a 
Cattleman’s Commission Co. He explained that a substantial deter- 
rent in this proceeding would be of considerable value in the ad- 
ministration of the Act and regulations in Arkansas and surround- 
ing states. Mr. Davis, the individual delegated primary responsibil- 
ity to determine what sanctions should be sought in all cases in- 
volving market agencies and dealers, testified that a five-year sus- 
pension and standard cease and desist provisions should be made 
applicable to each registrant, and that a like period of prohibition 
and cease and desist provisions should be imposed upon the single 
non-registrant, respondent Mary Lavone Davis. He qualified this 
agency recommendation by indicating that a provision allowing the 
employment of Respondent Randy Davis by other registrants after 
the completion of the first year of a five year suspension would be 
agreeable to complainant. 

The requested five year suspensions and prohibition appear rea- 
sonable under the circumstances. Certainly nothing less than a five 
year period of suspension is likely to deter respondent Billy Gene 
Davis from further violations. Lessor sanctions imposed in the past 
have been uniformly unsuccessful in achieving this goal. Respond- 
ent Mary Lavone Davis has been shown to be intimately involved 
in the day to day violations found to have occurred with respect to 
both the operations conducted under the name Farmers & Ranch- 
ers Livestock Auction, Inc., and under the name Randy Davis d/b/ 
a Cattleman’s Commission Co. It is the standard policy of the De- 
partment to disregard form for substance in the imposition of sanc- 
tions. Determinations of the Secretary that the corporate veil 
should be pierced have been upheld when it has been shown by 
substantial evidence that the corporate entity has been misused or 
that it would effectuate the statutory policy embodied in the Act 
when a closely held corporation is found to have engaged in viola- 
tions of the Packers and Stockyards Act. Livestock Marketers, Inc. 
v. United States, 558 F.2d 748 (5th Cir. 1977); Bruhn’s Freezer Meats 
v. United States Department of Agriculture, 438 F.2d 1332 (8th Cir. 
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1971); Sebastopol Meat Co. v. Secretary of Agriculture, 440 F.2d 983 
(9th Cir. 1971); In re Jackson Union Stockyards, Inc., Agric. Dec. 
1533 (1978); aff'd sub. nom, Jackson Union Stockyards v. United 
States Department of Agriculture, 597 F.2d 770 (1978); In re Mid- 
States Livestock, Inc., 37 Agric. Dec. 547 (1977), aff'd sub nom, Van 
Wyk v. Bergland, 580 F.2d 701 (8th Cir. 1978). It is evident that re- 
spondent Randy Davis is not the substance behind the Cattleman’s 
Commission Co. operation. Rather he has wilfully participated in 
the violations that have occurred after his registration as a front 
for his parents. To insure that he does not act in the same capacity 
during the five year period when respondents Billy Gene Davis and 
Mary Lavone Davis are barred from operating as market agencies 
and dealers a suspension of the same duration must be imposed 
upon him. Recognition that he was not responsible for the earlier 
violations or subject to a prior order of the Secretary is provided by 
a provision allowing his employment by other registrants after one 
year in a capacity that does not involve the buying and selling of 
livestock. This would permit employment in the yarding of live- 
stock, the principal activity that he was engaged in as a employee 
of the corporate respondent. The broad authority of the Secretary 
to impose a sanction on one respondent designed to insure that a 


sanction imposed on a related respondent is not circumvented has 
been upheld by the United States Court of Appeals for the Seventh 
Circuit in Mattes v. United States, 721 F.2d 1125 (1983). 


ORDER 


Respondent Farmers and Ranchers Livestock Auction, Inc., its of- 
ficers, directors, agents, employees, successors and assigns, and re- 
spondents Billy Gene Davis, Mary Lavone Davis, and Randy Davis, 
their agents and employees, directly or through any corporate or 
other device (including Randy Davis d/b/a Cattleman’s Commis- 
sion Company), in connection with their business operations subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business as market agencies or dealers subject 
to the Act while insolvent, that is, while their current liabilities 
exceed their current assets; 

2. Failing to deposit in any Custodial Account for Shippers’ 
Proceeds which they are required to establish and maintain under 
the Act and regulations, within the time prescribed by section 
201.42 of the regulations (9 CFR § 201.42), amounts equal to the 
outstanding proceeds receivable due from the sale of consigned live- 
stock; 

3. Failing to otherwise maintain any Custodial Account for 
Shippers’ Proceeds which they are required to establish and main- 
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tain under the Act and regulations in strict conformity with the 
provisions of section 201.42 of the regulations (9 CFR § 201.42); 

4. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for any 
purpose other than the payment of lawful marketing charges and 
the remittance of net proceeds to the consignors and shippers of 
livestock; 

5. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without having and maintaining suf- 
ficient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; 

6. Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock; 

7. Purchasing livestock consigned for sale on a commission 
basis for their own speculative accounts; 

8. Submitting accounts of sale to consignors that fail to disclose 
the true and correct names of the purchasers and the nature of the 
relationship, if any, between the respondents and the purchaser; 
and 

9. Financing the purchases by any dealer or market agency of 
livestock consigned to respondents for sale on a commission basis; 

10. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

11. Failing to pay, when due, the full purchase price of live- 
stock; 

12. Failing to pay the full purchase price of livestock; and 

13. Exchanging or “swapping” drafts or checks with any 
person for the purpose or with the effect of concealing the true 
amount of funds available in any checking or other bank account, 
or of creating a false “float” or balance in any such account. 

Respondents Farmers and Ranchers Livestock Auction, Inc., 
Billy Gene Davis, Mary Lavone Davis and Randy Davis shall keep 
and maintain accounts, records and memoranda which fully and 
correctly disclose all transactions involved in their business subject 
to the Packers and Stockyards Act including the following: 

1. A general ledger of accounts showing assets, liabilities, 
income, expenses and net worth. This ledger shall be posted on a 
current basis. All entries shall be supported by appropriate docu- 
mentation and all such documentation shall be maintained for a 
period of at least two years. 
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2. A complete and accurate subsidiary ledger for notes payable 
and notes receivable. This subsidiary ledger shall show the original 
date and amount, name of person or firm payable to or receivable 
from, interest rate, payment and maturity terms, dates and 
amounts of payments and balance. 

3. A complete and accurate subsidiary ledger for accounts re- 
ceivable and accounts payable. This subsidiary ledger shall show 
the name of the person or firm receivable from or payable to, date 
and amount of debit and credit entries and the balance. 

4. Copies of all purchase and sales invoices documenting live- 
stock dealer transactions, and copies of all checks or drafts, check 
stubs, bank statements, deposit slips or similar bank documents 
which relate to such dealer transactions, and any other records 
which are necessary to show for each transaction the true name of 
the buyer and seller, the number of head, weight, price, and other 
material conditions of the purchase or sale, the date and place of 
the purchase or sale, and the date payment was made or received. 

5. Copies of all accounts of sale and accounts of purchase evi- 
dencing the sale of livestock on a commission basis by respondents 
and copies of all custodial account checks, custodial account bank 
statements, deposit slips, or similar bank documents, scale tickets, 
receiving tickets, and load-out sheets which relate to the sale of 
livestock on a commission basis, and any other records which are 
necessary to show for each transaction, the true and complete 
name of the consignor, owner or shipper of the livestock, the 
number of head, weight and price received for such livestock, the 
date consigned, the date sold, the true and complete name of the 
buyer of such livestock, the date payment was received, and the 
date payment was deposited to the custodial account. 

6. Monthly reconciliations of the respondents’ custodial ac- 
count to include a complete and accurate listing, by date, of all re- 
ceivables due from the sale of livestock on a commission basis and 
a complete and accurate listing of all outstanding custodial account 
checks. 

7. Monthly reconciliations of the respondents’ other bank ac- 
counts to include a complete and accurate listing of outstanding 
checks drawn on such accounts. 

8. A complete and accurate market support journal showing all 
purchases for market support, the price paid therefor, the date 
such livestock was disposed of and the price received. 

Respondents Farmers and Ranchers Livestock Auction, Inc., is 
suspended as a registrant under the Act for a period of five years 
and thereafter until it demonstrates that it is no longer insolvent 
and that the shortage in its Custodial Account for Shippers’ Pro- 
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ceeds has been eliminated. When and if respondent Farmers and 
Ranchers demonstrates that it is no longer insolvent and that the 
shortage in its Custodial Account for Shippers’ Proceeds has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension after the expiration of the five-year 
period. 

Respondents Billy Gene Davis is suspended as a registrant under 
the Act for a period of five years and thereafter until he demon- 
strates that he is no longer insolvent. When and if respondent Billy 
Gene Davis demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating the sus- 
pension after expiration of the five-year period. 

Respondent Randy Davis is suspended as a registrant under the 
Act for a period of five years. 

Respondent Mary Lavone Davis is prohibited from engaging in 
business as a market agency or dealer under the Act for a period of 
five years. 

The suspension of respondent Billy Gene Davis and the prohibi- 
tion as to respondent Mary Lavone Davis shall constitute a com- 
plete bar on their employment by any other registrant under the 
Act for a period of five years. 

The suspension of respondent Randy Davis shall not constitute a 
bar on his employment by any other registrant under the Act in a 
capacity that does not involve the buying and selling of livestock 
after the completion of the first year of his five year period of sus- 
pension. 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies of this decision shall 
be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service as provided in 
sections 1.142 and 1.145 of the Rules of Practice (7 CFR § 1.130 et 
seq.), unless appealed to the Judicial Officer within thirty days 
after service. 

[This decision and order became final October 24, 1985—Ed.] 








APPE 
Farmers & Ranchers Livestock Auction, Inc./ 
Schedule of Checks/ Drafts ‘ 


Amount Date Notatio 
Date of Draft Date of : 
Draft Drawn On Drawn By Amount Deposit eget = < 
8-26-83 Rex White Farmers & $9087.46 8-26-83 F&R Gen 9-2-83 No 
Ranchers 
8-26 Rex White Farmers & $5936.40 8-26-83 F&R Cust. 9-2-83 No 
Ranchers 
8-31 Rex White Farmers & 52688.19 8-31-83 F&R Cust. 9-8-83 No 
Ranchers 
8-31 Rex White Farmers & $4627.78 8-31-83 F&R Gen 9-8-83 No 
Ranchers 
1 162339.83 
9-15 Rex White Farmers & 43118.07 9-15-83 F&R Gen 9-21-83 No 
Ranchers 
9-21 Rex White Farmers & 51007.48 9-21-83 F&R Gen 9-27 No 
Ranchers 
9-26 Rex White Farmers & 43331.92 9-26-83 F&R Gen 9-30 No 
Ranchers 
10-4 Rex White Farmers & 56811.00  10-4-83 F&R Cust 10-12 No 


Ranchers 





»PENDIX A 


ic./ Rex White d/b/a White Auction Company 
afts Traded Between Parties 


— Date of 


volved Check 
8-31-83 
8-31-83 
8-31-83 


9-1-83 


9-16-83 


9-22-83 


9-25-83 


9-26-83 


9-26-83 


10-3-83 


10-4-83 


Issued By 


F&R 
F&R 
F&R 


F&R 


F&R 


F&R 


F&R 


Millspaugh 


F&R 


Millspaugh 


F&R 


Issued To 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Check 
Num- 
bers 


4101 


4103 


4104 


4102 


4091 


4126 


4127 


1059 


3716 


1042 


3767 


Amount 


57518.12 


30098.04 


57217.93 


17505.83 


162339.83 


43120.00 


23440.10 


27569.00 


51009.10 


30747.83 


12585.00 


43332.33 


30741.87 


26070.00 


56811.87 


9-19 


9-26 


9-26 


9-28 


9-28 


10-7 


10-7 


Account 
Deposit- 
ed To 
General 
General 


General 


General 


General 


General 


General 


General 


General 


General 


General 


Notation 
of L/S 
Involved 


No 


No 


146 Steer 


No 


92 hd. 


Cattle 


Cattle 


77 hd. 


30 hd. 


92 hd. 


93 hd. 


g JeqUINN Fp euINjoA 
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Date of Draft 
Draft Drawn On 


11-4 Rex White 


11-28 Rex White 


11-29 Rex White 


12-30 Rex White 


Farmers & Ranchers Livestock Auction, 
Schedule of 


Drawn By 


Farmers & 
Ranchers 


Farmers & 
Ranchers 


Farmers & 
Ranchers 


Farmers & 
Ranchers 


Amount 


56943.38 


1 731193.41 


1 61744.29 


75643.22 


Date of 
Deposit 


11-4-83 


11-28-83 


11-29-83 


12-30-83 


Amount 
Deposited 
To 


F&R Gen 


F&R Cust 


F&R Cust 


F&R Gen 


1 Amount of funds traced between parties are exact same amounts. 


I 
D 
F 


‘ion, Inc./ Rex White d/b/a White Auction Company—Continued 
le of Checks/Drafts Traded Between Parties 


Date 
Draft 
Paid 


11-15 


Notation 
of L/S 
Involved 


No 


No 


No 


Date of 
Check 


11-4-83 


11-8-83 


11-28-83 


11-29-83 


11-30-83 


11-30-95 


1-3-84 


1-3-84 


Issued By 


F&R 


F&R 


F&R 


F&R 


F&R 


F&R 


F&R 


F&R 


Issued To 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Rex White 


Check 
Num- 
bers 


3983 


3984 


4149 


4150 


4162 


4163 


4365 


4366 


Amount 


30077.40 


26866.00 


56943.40 


30111.47 


43081.94 


73193.41 


30700.00 


31044.29 


61744.29 


40629.19 


35015.00 


75644.19 


Date 
of 
Depos- 
it 

11-8 


11-9 


12-1 


11-30 


12-1 


12-2 


1-4-84 


1-5-84 


Account 
Deposit- 
To 


General 


General 


General 


General 


General 


General 


General 


General 


Notation 
of L/S 
Involved 


107 hd. 


92 hd. 


76 hd. 


167 hd. 


97 hd. 


103 hd. 


91 hd. 


77 hd. 
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In re: State WipE MARKETING, INC., a corporation; Rusty THompP- 
SON, an individual; and Larry Ross, an individual. P&S Docket 
No. 6588. Decided October 25, 1985. 


Dealer—Insufficient funds checks—Cease and desist from business while liabilities 
exceed assets—Failure te pay full purchase when due—Suspension—Consent. 


Andrew Stanton, for complainant. 
Respondents, State Wide Marketing, Inc., and Rusty Thompson, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION CONCERNING STATE WIDE MARKETING, INC., AND RUSTY 
THOMPSON 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 


graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. State Wide Marketing, Inc., hereinafter referred to as respond- 
ent State Wide, is a corporation with its principal place of business 
located at Colfax, Iowa, and whose business mailing address is Box 
92, Colfax, Iowa 50054. 

2. Respondent State Wide is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 

3. Rusty Thompson, hereinafter referred to as respondent 
Thompson, is, and at times material herein was, the president and 
50% shareholder of respondent State Wide. His mailing address is 
23 South Lincoln, Colfax, Iowa 50054. 
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4. Larry Ross, hereinafter referred to as respondent Ross, is, and 
at all times material herein was, the secretary and treasurer and 
50% shareholder of respondent State Wide. His mailing address is 
R.R. 1, Runnells, lowa 50237. 

5. Respondents Thompson and Ross direct, manage and control 
all business activities of respondent State Wide. 


CONCLUSIONS 


The respondents State Wide Marketing, Inc. and Rusty Thomp- 
son, having admitted the jurisdictional facts and the parties having 
agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent State Wide, its officers, directors, agents, employees, 
successors and assigns, and respondents Thompson and Ross indi- 
vidually or through any corporate or other device, shall cease and 
desist from: 

1. Engaging in the business as a dealer while current liabilities 
exceed current assets; 

2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and 

3. Failing to pay, when due, the full purchase price of live- 
stock. 

Respondents shall create, keep and maintain accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in the business of respondent State Wide, including but 
not limited to: (a) fully completed purchase and sales invoices; (b) 
purchase and sales journals; (c) cash receipts and disbursements 
journals; and (d) a check register. 

Respondent State Wide is suspended as a registrant under the 
Act for a period of 120 days and thereafter until it demonstrates 
that it is no longer insolvent. When it demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the expiration of the 120 
day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: Casey Stockxyarps, INc., and Jack W. Casry. P&S Docket 
No. 6559. Decided October 29, 1985. 


Market agency—Custodial Account for Shippers’ Proceeds—Suspension—Consent. 


Roberta Swartzenbruber, for complainant. 
Calvin M. Whitesell, Montgomery, Alabama, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 


sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Casey Stockyards, Inc., hereinafter referred to as 
the corporate respondent, is an Alabama corporation. The corpo- 
rate respondent’s principal place of business is located at Montgom- 
ery, Alabama, and its mailing address is P. O. Box 2758, Montgom- 
ery, Alabama 36105. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of conducting and operating the 
Casey Stockyards Inc., stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(b) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 

3. Jack W. Casey, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is P. O. 
Box 2758, Montgomery, Alabama 36105. 
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4. The individual respondent is, and at all times material herein 
was: 
(a) President of the corporate respondent; 

(b) Responsible for the direction, management and control of 
the corporate respondent; and 

(c) A market agency within the meaning of that term as de- 
fined in the Act and subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Casey Stockyards, Inc., its officers, directors, agents 
and employees, successors and assigns, and respondent Jack W. 
Casey, his agents and employees, directly or through any corporate 
or other device, in connection with their activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the specific times prescribed in section 201.42(c) of 
the regulations (9 CFR § 201.42(c)), an amount equal to the pro- 
ceeds receivable from the sale of consigned livestock whether or 
not such proceeds have been collected by respondents; 

2. Using funds received as proceeds from the sale of consigned 
livestock for purposes of their own or for any purpose other than 
the payment of net proceeds to the owners, consignors or shippers 
of such livestock, or the payment of sums due the respondents for 
lawful marketing charges; and 

3. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42). 

Respondents shall keep and maintain accounts, records and 
memoranda including but not limited to: (a) accounts of sale; (b) 
buyer invoices; and (c) custodial account checks which fully and 
correctly disclose all transactions actually made out of consign- 
ments and the true names of the buyers and sellers of consigned 
livestock in all their business transactions subject to the Packers 
and Stockyards Act. 

Corporate respondent is suspended as a registrant under the Act 
for a period of twenty-one (21) days and thereafter until it demon- 
strates that the shortage in its Custodial Account for Shippers’ Pro- 
ceeds has been eliminated. When corporate respondent demon- 
strates that the shortage in the Custodial Account for Shippers’ 
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Proceeds has been eliminated, a supplemental order will be issued 
in this proceeding terminating the suspension after the expiration 
of the twenty-one day period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served on the parties. 


MISCELLANEOUS DISCIPLINARY DECISIONS 


In re: PALMER G. Hutincs, RonNiE G. AustTIN, and GEORGE CLIN- 
TON McDoNNELL. P&S Docket No. 5744. Order issued Septem- 
ber 3, 1985. 


Order issued by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The civil penalty 
and suspension provisions of the Order previously filed shall 
become effective as to each respondent on the 30th day after serv- 


ice of this Order on respondent. 


In re: RoGER CULVER, BARBARA CULVER, and Coos Curry LIVESTOCK 
Auction, Inc. P&S Docket No. 6510. Order issued September 4, 
1985. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On June 26, 1985, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act for fourteen days and thereafter until such time as 
it demonstrates that it is no longer insolvent and that the deficit in 
its custodial account has been eliminated. 

The corporate respondent has now demonstrated the above-refer- 
enced compliance with the Act and the regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued June 26, 1985, is terminated. The order shall remain 
in full force and effect in all other respects. 
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In re: James H. PoweELt and DARRELL Cotrman. P&S Docket No. 
6543. Order issued September 12, 1985. 


Order issued by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, complainant’s motion to dismiss the com- 
plaint in this proceeding and withdraw its request for a default de- 
cision and order is granted. 


In re: Jacos F. Bosma, d/b/a Cuino LIVESTOCK COMMISSION CoMPA- 
NY AND YARDAGE. P&S Docket No. 5884. Order issued Septem- 
ber 23, 1985. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 


SUPPLEMENTAL DECISION AND ORDER AS A RESULT OF NINTH 
CIRCUIT’S REMAND 


Respondent Bosma was found to have violated the Packers and 
Stockyards Act in a decision of the Judicial Officer, 41 A.D. 1742 
(1982), which was affirmed by the Ninth Circuit, United States 
Court of Appeals, at 754 F.2d 804 (1984) but remanded to the 
agency for reconsideration of the civil penalty, said Court stating, 
among other things,: “* * * The Department was the proponent of 
the order assessing a $10,000 penalty and was therefore required to 
produce evidence that the penalty was reasonable. The lack of evi- 
dence was due to the Department’s failure to meet its burden of 
producing evidence to support the penalty it sought. In the absence 
of such evidence, the J.O. had no basis for determining the size of 
the penalty because the statute requires him to consider all three 
factors.” 

The parties have jointly stipulated to the entry of a civil penalty 
in the amount of Ten Thousand Dollars ($10,000.00), and such pen- 
alty shall be entered. 


ORDER 


Respondent, Jacob F. Bosma, is hereby assessed a civil penalty of 
Ten Thousand Dollars ($10,000.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the Respondent. 

Copies hereof shall be served upon the parties. 
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In re: Pates StockyArD, INc., CrrcLe S Livestock, INnc., N. ADOLPH 
STEWART, and BARBARA STEWART. P&S Docket No. 6567. Order 
issued September 25, 1985. 


Order issued by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On July 26, 1985, an order was issued in the above-captioned 
matter which, inter alia, suspended respondents N. Adolph Stew- 
art, Barbara Stewart and Circle S Livestock, Inc., as registrants 
under the Act for a period of thirty-five (35) days and thereafter 
until such time as they complied fully with the bonding require- 
ments under the Act and the regulations. 

At this time, respondents N. Adolph Stewart, Barbara Stewart 
and Circle S Livestock, Inc., have demonstrated that they are in 
full compliance with the bonding requirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued July 26, 1985, is terminated. The order shall remain in 
full force and effect in all other respects. 


In re: Frank McGuinness. P&S Docket No. 6539. Order issued Sep- 
tember 30, 1985. 


Order issued by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On August 23, 1985, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as he complied fully with the bond- 
ing requirements under the Act and the regulations. 

Respondent is now in full compliance with such bonding require- 
ments. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued August 23, 1985, is terminated. The order shall remain 
in full force and effect in all other respects. 
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In re: JOHNNY Horton. P&S Docket No. 6448. Order issued October 
23, 1985. 


Order issued by Edward H. McGrail, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On June 18, 1985, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as he complied fully with the bond- 
ing requirements under the Act and regulations. 

Respondent is now in full compliance. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued June 18, 1985, is terminated. The order shall remain 
in full force and effect in all other respects. 


In re: ITT ConTINENTAL BAKING CoMPANY. P&S Docket No. 5956. 
Order issued October 24, 1985. 


Order issued by Victor W. Palmer, Administrative Law Judge. 


ORDER OF DISMISSAL 


Upon motion of complainant, paragraph IV of the Complaint and 
Notice of Hearing in this matter is dismissed. 
[This order refers to the decision in March, 1985.—Ed.] 
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REPARATION DECISIONS 


Huss PLATTE VALLEY AUCTION, INC. v. PREuss Livestock Co., and 
F. A. WELLMAN & Sons, Inc. P&S Docket No. 6180. Decided 
September 30, 1985. 


Agent—Fraudulent purchases—Dismissal. 


Agent purchases livestock for himself as well as in his capacity as agent. Agent 
issued insufficient funds checks for personal purchases. Complaint dismissed. 
Peter V. Train, Presiding Officer. 


Richard A. Koehler, Geneva, Nebraska, for complainant. 
Larry E. Welch, Omaha, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereinafter the Act, begun by a complaint filed on March 16, 
1983, by Huss Platte Valley Auction, Inc., hereinafter Huss Platte, 
alleging that James Pruden purchased hogs at complainant’s mar- 
kets in a series of transactions as an agent for respondent Preuss 
Livestock Co., Inc., but that neither Pruden nor respondent Preuss 
paid for the livestock. The complaint further alleged that Pruden 
sold some of the hogs through respondent F.A. Wellman & Sons, 
Inc. and that respondent Wellman delivered the net proceeds to 
Pruden at a time when Wellman knew or should have known that 
the hogs had not been paid for. 

Copies of the complaint and the investigative report prepared by 
the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice were 
served upon respondents on May 23, 1983. The investigative report 
was served upon complainant also on May 23, 1983. 

On May 27, 1983, respondent Preuss filed an answer denying li- 
ability on the basis that Pruden was not acting as its agent in the 
transactions in question. Wellman’s answer also denying liability 
was filed on June 7, 1983. 

Complainant filed replies to Preuss’ answer and Wellman’s 
answer on June 23, 1983, and July 5, 1983, respectively. 

An oral hearing was held on June 13, 1984, at Omaha, Nebraska, 
before Peter V. Train, Esquire, of the Office of the General Coun- 
sel, United States Department of Agriculture. Huss Platte Valley 
Auction, Inc. was represented by Richard Koehler, Esquire, 
Geneva, Nebraska. Larry E. Welch, Esquire, Omaha, Nebraska, ap- 
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peared on behalf of respondent Preuss. Respondent Wellman was 
represented by Victor Lich, Esquire, Omaha, Nebraska. 

Complainant Huss Platte called four witnesses and introduced 
sixteen exhibits. Respondent Preuss called one witness and intro- 
duced two exhibits. An additional five exhibits were designated as 
court exhibits. 

Respondent Preuss filed a brief at the hearing which it supple- 
mented on July 6, 1984. Subsequent to the oral hearing, complain- 
ant filed a motion to dismiss F.A. Wellman & Sons, Inc., as a re- 
spondent. The motion to dismiss was construed to be a motion to 
withdraw the complaint against respondent Wellman pursuant to 9 
CFR § 202.103(g) and granted on August 31, 1984. Complainant 
filed its post-trial brief on October 17, 1984. Respondent Preuss did 
not file a brief in reply. 

References in this decision to the transcript of the oral hearing 
will use the designation TR. Complainant’s exhibits will have the 
prefix CX and those of respondents will be designated with the 
prefix RX. Court exhibits will have the prefix JX. 


FINDINGS OF FACT 


1. Complainant Huss Platte Valley Auction, Inc., is a Nebraska 
corporation which operates two livestock markets. One market lo- 
cated at Kearney, Nebraska operates under the name Huss Platte 
Valley Auction, Inc. Complainant also operates the Lexington Live- 
stock Market at Lexington, Nebraska. 

2. Complainant is, and at all times material herein was, engaged 
at both markets in the business of a market agency buying and 
selling livestock in commerce on a commission basis. Both markets 
are registered with the Secretary of Agriculture as market agen- 
cies to buy and sell livestock in commerce on a commission basis 
and as dealers to buy and sell livestock in commerce for their own 
accounts. 

3. Respondent Preuss Livestock Co., Inc., is a Nebraska corpora- 
tion with its principal place of business located at Beemer, Nebras- 
ka. 

4. Respondent Preuss is, and at all times material herein was, 
engaged in the business of buying livestock on a commission basis 
and buying and selling livestock in commerce for its own account 
and so registered with the Secretary of Agriculture. 

5. Respondent F.A. Wellman & Sons, Inc., is a Nebraska corpora- 
tion with its principal place of business located at Omaha, Nebras- 
ka. 

6. Respondent Wellman is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
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merce on a commission basis and in the business of buying and 
selling livestock in commerce for its own account and so registered 
with the Secretary of Agriculture. 

7. James Pruden who suffered a fatal accident on February 2, 
1983, was at all times herein engaged in business as a market 
agency buying livestock in commerce on a commission basis. 

8. Firms for whom Pruden purchased livestock on a commission 
basis at complainant’s markets included respondent Preuss, G&S 
Hogs, and J.C. Chance. (Tr. 91, 127-128). 

9. Pruden purchased hogs at complainant’s markets on a consist- 
ent basis as an agent for respondent Preuss. Typically, Mrs. Preuss 
would contact several packers to solicit orders. Mr. Pruden would 
call Mrs. Preuss to see if she had orders which he could fill. Mrs. 
Preuss would give Pruden the order. After Pruden purchased the 
hogs he would call Mrs. Preuss with the necessary information as 
to number of head, weight and cost. Mrs. Preuss would then issue a 
check directly to the market by the close of business the next day. 
(Tr. 87-90). 

10. Pruden was never authorized to personally pay for hogs pur- 
chased on behalf of Preuss. (Tr. 91). 

11. For over 20 years, Preuss paid the markets directly for Pru- 
den’s purchases on its behalf and always in a timely manner. (Tr. 
40; 90). 

12. Because virtually all of Pruden’s purchases were on behalf of 
Preuss, complainant automatically listed Preuss on the sales in- 
voices as purchaser. On those occasions when Pruden purchased for 
someone else Pruden would make the necessary corrections after 
the sale. (Tr. 31). 

13. Neither Preuss nor Pruden ever communicated to complain- 
ant on any given day whether there were limitations on the 
amount of hogs Pruden was authorized to purchase on Preuss’ 
behalf. (Tr. 115). 

14. Commencing at least in October, 1982, Pruden began to pay 
for some of his purchases at complainant’s markets with his per- 
sonal check even though the market’s invoices showed Preuss as 
the purchaser. (Tr. 40, 41). 

15. On October 22, 1982, Pruden issued a check in the amount of 
$24,351.94 for hog purchases which was returned for insufficient 
funds. The check cleared when redeposited. (JX 1, p. 9; Tr. 41). 

16. Although Preuss always issued a check in payment of its pur- 
chases by the close of the next business day, Pruden’s payments 
were not timely. (Tr. 41-44). 
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17. Complainant never communicated with Preuss concerning 
Pruden’s failure to pay for hogs until after Pruden’s accident (Tr. 
44-45, 74). 

18. In the twelve transactions set forth in the complaint and enu- 
merated again in Complainant’s Brief, Pruden purchased hogs at 
Complainant’s markets. Although complainant listed Preuss as the 
purchaser of all the hogs, Preuss never received 1,292 hogs. Pruden 
instead sold some, if not all, of these hogs in his own name through 
F.A. Wellman & Sons, Inc. Wellman remitted the net proceeds to 
Pruden. Neither Pruden nor Preuss ever paid complainant for 
these hogs purchased from complainant at a cost of $187,456.57. 
(CX 1-12). 

19. For the portion of Pruden’s purchases on the twelve days in 
question which were received by Preuss, Preuss made prompt pay- 
ment. On many occasions Preuss made payment for a subsequent 
purchase while there was still money owed on prior purchases. (Tr. 
44, 59-60). 

20. The complaint was filed within 90 days of accrual of the 
cause of action alleged herein. 


CONCLUSIONS 


This case presents the difficult question of deciding which of two 
innocent parties must bear the loss from Pruden’s fraudulent be- 
havior. Complainant argues that Preuss is responsible for the acts 
of its agents, that Pruden was Preuss’ agent and that therefore 
Preuss is liable for the unpaid balance of $187,456.57. Respondent 
Preuss asserts that it cannot be held liable for the acts of Pruden 
that were outside of the scope of his authority as agent and that 
complainant failed to take heed of inconsistent circumstances that 
clearly indicated Pruden was exceeding his authority. 

There is no dispute that Pruden had authority to purchase hogs 
from complainant for delivery to respondent Preuss. On each of the 
pertinent dates, Pruden purchased hogs from one of complainant’s 
markets. Although the market listed Preuss as the purchaser of all 
the hogs, 1,292 hogs valued at $187,456.57 were never delivered to 
Preuss, but rather apparently diverted for Pruden’s own use and 
gain. It is important to note that with the exception of December 
30, 1982 and January 6, 1983, hogs were also purchased on these 
days on behalf of Preuss for which Preuss remitted payment 
promptly. 

This case however concerns the hogs which Pruden diverted and 
for which complainant was not paid. Is Preuss liable for the hogs 
which it never received? Pruden clearly was not authorized to pur- 
chase hogs in Preuss’ name and divert a portion of them to F.A. 
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Wellman & Sons where they were sold in Pruden’s name. Such ac- 
tivity was clearly outside the scope of Pruden’s express authority. 
Pruden did not therefore have express authority to bind Preuss on 
these purchases. 

This does not, however, end the inquiry, for it must be deter- 
mined whether Pruden had “apparent authority” to make such 
purchases. “Apparent or ostensible authority to act as an agent 
may be conferred if the alleged principal, affirmatively, intention- 
ally, or by lack of ordinary care causes third persons to act upon 
the apparent agency.” Wolfson Car Leasing Co., Inc. v. Weberg, 200 
Neb. 420, 427, 264 N.W. 2d 178, 182(1978). Apparent authority has 
been defined as “the power to effect the legal relations of another 
person by transactions with third persons, professedly as agent for 
the other, arising from and in accordance with the other’s manifes- 
tations to such third person.” Restatement 2d, Agency § 8. Appar- 
ent authority is sometimes held to be grounded in the principles of 
estoppel. “Where a principal has, by his voluntary act, placed an 
agent in such a situation that a person of ordinary prudence, con- 
versant with business usages and the nature of the particular busi- 
ness is justified in presuming that such agent has authority to per- 
form a particular act, and therefore deals with the agent, the prin- 
cipal is estopped as against such third person from denying agent’s 
authority.” Nebraska Tractor & Equipment Co. v. Great Lake Pipe 
Line Co., 156 Neb. 366, 56 N.W. 2d 288, 293 (1953). See also, Bliss v. 
Falke, 125 Neb. 400, 250 N.W. 250 (1938). 

The rule in reparation cases is that the burden of proving estop- 
pel is on complainant. “Complainant, asserting the estoppel, has 
the burden of proving that it had reason to believe that authority 
existed in the instant case and that in good faith it acted upon this 
belief in such a way that it will be prejudiced if the authority be 
denied. The reliance must have been reasonable and prudent, i.e. 
complainant at the time of reliance must not have ignored circum- 
stances that should have placed it on notice of the lack of actual 
authority”. McClure-Burnett Commission Company v. The E.A. 
Blackshere Company, 20 Agric. Dec. 351, 354 (1961). See also, e.g., 
Hutshell v. Morrison Livestock Commission Co., 20 Agric. Dec. 573 
(1961); F.G. Gonzales v. Hunt and Hunt, 31 Agric. Dec. 1280 (1972). 

Huss Platte’s reliance upon Pruden’s apparent authority was not 
reasonable under the circumstances of this case. The first transac- 
tion for which Huss Platte did not receive payment was dated De- 
cember 16, 1982. Mrs. Preuss testified that she had, for over 20 
years, always paid the markets directly for their purchases with a 
check mailed by the close of business the next day (Tr. 90). Com- 
plainant’s witnesses confirmed that Preuss paid in a timely 
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manner. (Tr. 40, 74). Preuss never authorized Pruden to pay for 
hogs (Tr. 91, 94). Although this was the manner in which the par- 
ties did business for over 20 years, commencing at least in October, 
1982, Pruden began to pay for certain hogs purportedly purchased 
in Preuss’ name with his own personal check. In fact, on October 
22, 1982, Pruden issued a check which was returned for insufficient 
funds. Because the check was honored when presented a second 
time, Mrs. Naprstek, complainant’s bookkeeper, never spoke to 
Pruden about it (Tr. 41, 42). Mrs. Naprstek did, however, speak to 
Pruden about other transactions in which payment was not re- 
ceived promptly, but never spoke to Preuss until after Pruden’s ac- 
cident (Tr. 44,45). The fact that after 20 years of doing business in a 
certain manner, namely that Preuss made all payments directly to 
the markets in a timely manner, Pruden began making payments 
for certain purchases is an important change which the markets 
should have noted. The change is especially significant because it 
resulted in certain purchases being paid for in an untimely 
manner. Perhaps most persuasive is the fact that Preuss was con- 
tinuing to make prompt payments for certain of Pruden’s pur- 
chases. (Tr. 44). Preuss’ payment denominated which hogs were 
being paid for and the markets recorded the payment accordingly. 
(Tr. 59). The markets were aware that Preuss was making pay- 
ments for specified purchases when there would be interim unpaid 
transactions. (Tr. 44,60). This gap in payments certainly should 
have alerted complainant to the possibility that not all these pur- 
chases were on behalf of Preuss. 

The abrupt change in the parties’ course of dealing from a 
twenty year practice where Preuss always paid the markets direct- 
ly and in a timely manner to a situation where Pruden was now 
paying for certain purchases was sufficient to require complainant 
to inquire as to Pruden’s authority. Complainant completely failed 
to do so. It never questioned Preuss as to why Pruden was now 
paying for some of Preuss’ purchases. It never questioned Preuss as 
to why it was paying for specified purchases when there were out- 
standing balances from previous purchases. It never contacted 
Preuss concerning Pruden’s NSF check or his slow pay. Complain- 
ant rather looked to Pruden for “[hje (Pruden) was the one who 
was responsible for taking care of it [unpaid purchases]”’ (Tr. 45). 
Complainant made no effort to ascertain the extent of Pruden’s au- 
thority even though it, not Preuss, knew of the change in the 
method of payment; even though it, not Preuss, knew of the failure 
to pay, when due, for livestock. Under the facts and circumstances 
of this case, complainant’s purported reliance on Pruden’s agency 
was neither reasonable nor prudent. Preuss is therefore not bound 
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by Pruden’s fraudulent purchases. Accordingly, the complaint 
against respondent Preuss should be dismissed. 

On jurisdiction to issue this order, see Rice v. Wilcox, 630 F.2d 
586 (8th Cir. 1980); Mid-South Order Buyers, Inc. v. Platte Valley 
Livestock, Inc., 210 Neb. 382, 315 N.W.2d 229 (1982). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 F.R. 4395, as authorized by 
the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. § 450c-450g. See also, 
Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 Ed. appendix p. 
764). 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice (9 CFR § 202.117). 

On complainant’s right to judicial review of such an order, see 5 
U.S.C. § 702-3 and United States v. ICC, 337 U.S. 426 (1949). 


ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 


In re: HorFFMAN PropucE Corp. PACA Docket No. 2-6767. Decided 
July 8, 1985. 


Failure to pay promptly—Publication of the facts—Default. 


Andrew Stanton, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on March 19, 1985, by the Acting Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the complaint that during the period 
August 1983 through November 1983, respondent purchased, re- 
ceived, and accepted, in interstate and foreign commerce, from 
eight sellers, 66 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $169,512.70. 

A copy of the complaint was served upon respondent on April 24, 
1985, which complaint has not been answered. The time for filing 
an answer having run, and upon the motion of the complainant for 
the issuance of a Default Order, the following Decision and Order 
is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Hoffman Produce Corp., is a corporation, whose 
address is P.O. Box 35171, Dallas, Texas 75235. 

2. Pursuant to the licensing provisions of the Act, license number 
801348 was issued to respondent on July 29, 1980. This license was 
renewed annually, but terminated on July 29, 1984, pursuant to 
Section 4(a) of the Act (7 U.S.C. 499(a)) when respondent failed to 
pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period August 1983 through November 1983, respondent 
purchased, received, and accepted in interstate and foreign com- 
merce, from eight sellers, 66 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
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ment promptly of the agreed purchase prices, in the total amount 
of $169,512.70. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 66 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final September 4, 1985.—Ed.] 


In re: JosepH D. Moceri Propuce, Inc. PACA Docket No. 2-6745. 
Decided July 12, 1985. 


Failure to pay promptly—Publication of the facts—Default. 


Andrew Stanton, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on February 26, 1985, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
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period October 1983 through June 1984, respondent purchased, re- 
ceived, and accepted, in interstate and foreign commerce, from 16 
sellers, 62 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $120,025.90. 

A copy of the complaint was served upon respondent on April 15, 
1985, which complaint has not been answered. The time for filing 
an answer having run, and upon the motion of the complainant for 
the issuance of a Default Order, the following Decision and Order 
is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Joseph D. Moceri Produce, Inc., is a corporation, 
whose address is 31765 Enterprise Drive, Livonia, Michigan 48150. 

2. Pursuant to the licensing provisions of the Act, license number 
831225 was issued to respondent on July 11, 1983. This license was 
terminated on July 11, 1984, pursuant to Section 4(a) of the Act (7 
U.S.C. 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period October 1983 through June 1984, respondent pur- 
chased, received, and accepted in interstate and foreign commerce, 
from 16 sellers, 62 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $120,025.90. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 62 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
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ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final September 8, 1985.—Ed.] 


In re: Cat-VEG SAEs, INc. PACA Docket No. 2-6789. Decided 
August 23, 1985. 


Failure to pay promptly—Publication of the facts—Default. 


Andrew Stanton, for complainant. 
Peter Celeste, Ventura, California, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on April 5, 1985, by the Acting Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
June 1983 through September 1983, respondent purchased, re- 
ceived, and accepted, in interstate and foreign commerce, from 20 
sellers, 151 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $353,112.55. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Cal-Veg Sales, Inc., is a corporation, whose ad- 
dress is P.O. Box 50838, Oxnard, California 93030. 

2. Pursuant to the licensing provisions of the Act, license number 
720989 was issued to respondent on December 20, 1971. This license 
was renewed annually, but terminated on December 20, 1983, pur- 
suant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent 
failed to pay the required annual license fee. 
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3. As more fully set forth in paragraph 5 of the complaint, 
during the period June 1983 through September 1983, respondent 
purchased, received, and accepted in interstate and foreign com- 
merce, from 20 sellers, 151 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, in the total amount 
of $353,112.55. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 151 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final October 1, 1985.—Ed.] 


In re: Kapian’s Fruit & Propuce Co., Inc. PACA Docket No. 2- 
6681. Decided October 7, 1985. 


Failure to pay—Revocation of license. 


The Judicial Officer affirmed Judge Palmer’s order revoking respondent’s license 
for failure to pay for produce. The collateral effects of an order on responsibly con- 
nected persons is not relevant. The fact that only 1 or 2 individuals caused respond- 
ent’s violations (causing innocent responsibly connected individuals to suffer) is not 
relevant. 
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Edward M. Silverstein, for complainant. 
W. L. Zeltonoga, Los Angeles, California, for respondent. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
in which Administrative Law Judge Victor W. Palmer (ALJ) filed 
an initial Decision and Order on July 22, 1985, revoking respond- 
ent’s license for failure to pay 24 sellers over $500,000 for 95 lots of 
produce purchased and accepted in interstate commerce from De- 
cember 1983 through March 1984.! 

On August 19, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).2 On September 5, 1985, the case was referred to the Judi- 
cial Officer for decision. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the attachments are omitted and the effective 
date of the order is changed in view of the appeal. Additional con- 
clusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on March 8, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period De- 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1984 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Har, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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cember 1983 through March 1984, respondent purchased, received, 
and accepted, in interstate commerce, from 25 sellers, 96 lots of 
fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $575,338.82, 
and that it failed, on March 6, 1984, to make full payment prompt- 
ly of brokerage fees earned by one broker in the total amount of 
$4,300.33. 

Respondent’s answer denied the allegations of the complaint on 
the basis that “its records are with the [bankruptcy] trustee and its 
attorney” and “(t)he details of the transactions alleged by PACA 
are not known at this time. . . .” 

Complainant thereupon filed a Motion for Decision on the basis 
of respondent’s failure to deny material facts and also requested 
that official notice be taken of respondent’s pending bankruptcy 
proceeding. Respondent has filed an Opposition to Complainant’s 
Motion for Decision in which it attributes its inability to pay 
claims to “one Fred DeLuca” who “was a director and officer of the 
respondent during times relevant herein”, and states that a 
number of the transactions in the complaint were intrastate, not 
interstate, transactions. 


Official notice of the bankruptcy proceeding is hereby taken. The 
pleadings in that proceeding establish material facts which require 
the granting of complainant’s motion for decision and the issuance 
of the Order that follows, revoking respondent’s license without 
further investigation or hearing. See attached copies of Fava & 
Company, Inc., decided Dec. 4, 1984 (PACA Docket No. 2-6547) and 
Veg-Mix, Inc., decided June 26, 1985 (PACA Docket No. 2-6612). 


FINDINGS OF FACT 


1. Respondent, Kaplan’s Fruit & Produce Co., Inc., is a corpora- 
tion whose address is 762 Market Court, Los Angeles, California 
90021. 

2. Pursuant to the licensing provisions of the Act, license number 
179565 was issued to respondent on January 14, 1959, was renewed 
annually, and was next subject to renewal on or before January 14, 
1985. 

3. During the period December 1983 through March 1984, re- 
spondent purchased, received, and accepted in interstate commerce, 
from 24 sellers, 95 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, and a total amount in excess of 
$500,000.00 is still owed. 
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4. On February 14, 1984, an Involuntary Petition in Bankruptcy 
was filed against respondent pursuant to Chapter 7 of the Bank- 
ruptcy Code (11 U.S.C. § 1101 et seg.) with the United States Bank- 
ruptcy Court for the Central District of California, which has been 
designated as Case No. LA 84-03462-GM. On March 22, 1984, an 
order for relief was granted by the Court. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly to 24 sellers 
of 95 lots of produce purchased between December 1983 and March 
1984, whereby it presently owes more than $500,000.00, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal does not challenge the fact that respondent 
failed to pay for the produce involved here, but complains about 
the collateral effects of the revocation order on two individuals who 
presumably were responsibly connected with respondent. However, 
it is well settled that the collateral effects of an order on persons 
responsibly connected with a corporation are not relevant consider- 
ations in the disciplinary proceeding against the corporation.* 

In particular, respondent contends that two other individuals, 
who were officers and directors of respondent, caused respondent to 
fail to pay for the produce involved here by failing to provide the 
funding and expertise to respondent that they agreed to provide. A 
similar argument was rejected in In re Foursome Brokerage, Inc., 42 
Agric. Dec. ____ (Dec. 5, 1983), aff'd per curiam, No. 84-4079 (5th 
Cir. Nov. 2, 1984), in which it was held by the Judicial Officer (slip 
op. at 11-13): 


Respondent contends, and Judge Palmer agreed, that 
there are mitigating circumstances here that warrant a 
minimal suspension order. But the circumstances relied on 


3 Finer Food Sales Co. v. Block, 708 F.2d 774, 782-83 (D.C. Cir. 1983); In re Balti- 
more Tomato Co., 39 Agric. Dec. 412, 415-16 (1980); In re Hal Merdler Produce, Inc., 
87 Agric. Dec. 809, 810 (1978); In re John J. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 718-19 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1887-88 
(1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1889-90, 1900-03 (1974), aff'd, 
524 F.2d 1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 
245-48, 260 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); 
accord In re Kafcsak, 39 Agric. Dec. 683 (1980), aff’d (unpublished), 673 F.2d 1329 
(6th Cir. 1981), reprinted in 41 Agric. Dec. 88 (1982); In re Atlantic Produce Co., 35 
Agric. Dec. 1631, 1633, 1643-45 (1976), aff'd per curiam (unpublished), 568 F.2d 772 
(4th Cir.), cert. denied, 439 U.S. 819 (1978). 
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by respondent are mitigating only as to two of the princi- 
pals of respondent—not as to respondent itself. 


Respondent corporation was formed and managed by 
three equal “partners.” Respondent argues that the viola- 
tions were caused by only one of the three, Felix Patlan, 
who was Vice President and a Director of respondent. Mr. 
Patlan left the firm as a result of the violations. 


Each of the firm’s partners engaged in his own transac- 
tions and was responsible for his own paperwork. Felix 
Patlan bought huge quantities of produce from July 
through November 1981 and sold it under unfavorable con- 
ditions so that respondent was unable to pay for all the 
produce. Mr. Patlan did not keep up with his paperwork, 
withheld paperwork from the firm’s office staff, failed to 
bill purchasers in amounts up to $70,000, gave adjustments 
to purchasers amounting to about $50,000, and failed to 
procure many proper adjustments owed to respondent by 
suppliers. These matters were not brought to the attention 
of the other two partners, Mr. Dalton and Mr. Willard, 
until the latter part of October 1981, when Mr. Patlan told 
his partners that many suppliers would no longer supply 
respondent because it was so far behind in paying for pre- 
vious purchases, and respondent did not have the cash 
flow to pay for the produce. 


Respondent contends that after Mr. Patlan left the cor- 
poration in early December 1981, the remaining partners 
met with the creditors and worked out acceptable arrange- 
ments for payments to be made over an extended period.® 
At great effort, full payment of all the outstanding debts 
was completed on or about April 5, 1983. 


Although this scenario would be of interest to one at- 
tempting to assess the blame for respondent’s violations, 
as between the three partners, it is of no relevance in as- 
sessing the nature of respondent’s violations in this pro- 


6 An agreement to extend the payment time made after the original contract is 
made does not negate the violation. Jn re Jarosz Produce Farms, Inc., 42 Agric. Dec. 
(Oct. 6, 1983); In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. (Aug. 
31, 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1187-38 (1981); In re 
American Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1382 (1979), aff'd per curiam, 
630 F.2d 370, 373 (5th Cir. 1980), cert. denied, 450 U.S. 997 (1981); In re M. & H. 
Produce Co., 34 Agric. Dec. 700, 743 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. 
denied, 434 U.S. 920 (1977). 
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ceeding between the Department and respondent. In this 
disciplinary proceeding, respondent is a monolithic legal 
entity whose conduct is measured by the worst of its 
agents, acting within the scope of his authority. 


Where one person responsibly connected with a corpora- 
tion, acting within the scope of his authority, causes the 
corporation to commit many serious and flagrant viola- 
tions, the corporation’s violations are no less serious or fla- 
grant merely because the other persons responsibly con- 
nected with the corporation had no knowledge of the cir- 
cumstances which caused the violations. 


An argument for a lenient sanction was rejected in Jn re 
Old Virginia, Inc., 42 Agric. Dec. 270, 272-73 (1983), in 
which a corporation’s license was revoked for failing to 
pay for produce, notwithstanding the fact that the viola- 
tions were “entirely and exclusively the result of misman- 
agement of the corporation” by persons who were no 
longer with the firm and who had, in fact, misused the 
firm’s assets for their own purposes. 


For the foregoing reasons, the following order should be issued. 
ORDER 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

This order shall take effect on the 30th day after service thereof 
on respondent. 

[This decision and order became final October 1, 1985.—Ed.] 


In re: B. G. Saux’s Co., Inc. PACA Docket No. 2-6790. Decided Oc- 
tober 9, 1985. 


Failure to pay promptly—Revocation of license—Notice taken of bankruptcy 
proceedings. 


The Judicial Officer affirmed Judge Baker’s order revoking respondent’s license for 
license for failure to pay promptly for produce. Official notice properly taken of re- 
spondent’s bankruptcy pleadings. No hearing required where bankruptcy documents 
and answer show that there is no material issue of fact. 
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Dennis Becker, for complainant. 
Franklin Eldridge, Tucson, Arizona, for complainant. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et segq.), 
in which Administrative Law Judge Dorothea A. Baker (ALJ) filed 
an initial Decision and Order on August 2, 1985, revoking respond- 
ent’s license for failure to pay promptly seven sellers $67,322.44 for 
29 lots of produce purchased and accepted in interstate commerce 
from November 1984 through January 1985.* 

On September 5, 1985, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CFR § 2.35).** On September 25, 1985, the case was referred to 
the Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the order is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


* See generally Campbell, ‘The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1984 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

** The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on April 8, 1985, by the Director, Fruit and Vegetable Division, Ag- 
ricultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that during the period Septem- 
ber 1984 through January 1985, respondent purchased, received, 
and accepted, in interstate and foreign commerce, from 22 sellers, 
62 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$185,351.23. 

A copy of the complaint was served upon respondent which filed 
an answer thereto in which it admits (by failing to deny) that it 
failed to pay $67,322.44 in 29 transactions involving seven of the 
sellers named in the complaint. Respondent also admitted that it is 
currently a debtor in bankruptcy, (U.S. District Court of Arizona, 
Case No. 85-00022), and that it was once known as B. G. Enter- 
prises, Inc. It denied that it failed to maintain money in trust as 
required by 7 U.S.C. 499e(c). A review of the pleadings in its bank- 
ruptcy proceeding? establishes that it admits sufficient of com- 
plainant’s factual allegations to warrant the issuance of a Decision 
and Order. Therefore, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 
of the Rules of Practice (7 CFR § 1.139). 

Such issuance of this Decision and Order is done after careful 
consideration of the matters set forth in Respondent’s Memoran- 
dum in Response to Complainant’s Motion for a Decision, filed July 
23, 1985. Respondent argues that any violation which occurred was 
“technical and unintentional and not willful, flagrant nor repeat- 
ed.” This contention of the Respondent has been considered many 
times by the Department, and has been rejected. For a most recent 
case, see: Farm Market Service, Inc., a/t/a FMS, Respondent, PACA 
Docket No. 2-6511, January 8, 1985. Also, see the cases cited by the 
Complainant in its Memorandum of Points and Authorities in Sup- 
port of Complainant’s Motion for a Decision, filed June 19, 1985. 


1See 7 CFR § 1.136(c)—“failure to deny or otherwise respond to an allegation of 
the Complaint shall be deemed, for the purposes of the proceeding, an admission of 
said allegations * * *.” 


2 Official notice is taken of these proceedings. 
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I believe under the case law used by the Department of Agricul- 
ture, that the position of the Complainant is correct, and according- 
ly, its Motion for a Decision and Order is hereby granted. 


FINDINGS OF FACT 


1. Respondent, B. G. Sales Co., Inc., is a corporation, whose ad- 
dress is Triple R Industrial Park, Monte Carlo Road, Nogales, Ari- 
zona 85621. 

2. Pursuant to the licensing provisions of the Act, license number 
811027 was issued to respondent on May 15, 1981 in the name of B. 
G. Enterprises, Inc., was renewed annually, and was next subject to 
renewal on or before May 15, 1985. 

8. During the period November 1984 through January 1985, re- 
spondent purchased, received, and accepted in interstate and for- 
eign commerce, from seven sellers, 29 lots of fruits and vegetables, 
all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $67,322.44. 

4. On January 9, 1985, a voluntary Petition in Bankruptcy was 
filed by respondent pursuant to Chapter 11 of the Bankruptcy Code 
(11 U.S.C. § 1101 et seq.) with the United States Bankruptcy Court 
for the District of Arizona, which has been designated as Case No. 
85-00022. On May 17, 1984, an order was issued by the Court con- 
verting the bankruptcy to a Chapter 7 proceeding. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 29 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s answer, as well as respondent’s bankruptcy plead- 
ings, of which official notice was properly taken,? show that re- 
spondent failed to pay seven sellers for 29 lots of fruits and vegeta- 
bles purchased from November 1984 through January 1985 total- 
ling $67,322.44. Accordingly, no hearing was required since the 
bankruptcy documents and respondent’s answer show that there is 
no material issue of fact in this case.* 


37 CFR §§ 1.141(g\(6), .145(i); In re Veg-Mix, Inc., 44 Agric. Dec. (Aug. 21, 
1985); In re A. Pellegrino & Sons, Inc., 44 Agric. Dec. ___ (Aug. 21, 1985), appeal 
docketed, No. 85-1590 (D.C. Cir. Sept. 19, 1985); In re Fava & Co., 48 Agric. Dec. ___ 
(Dec. 4, 1984) (Ruling on Certified Question). 


47 CFR §§ 1.139, .143(b)(1); and cases cited in note 3, supra. 
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Failure to pay for produce is a very serious violation of the Per- 
ishable Agricultural Commodities Act which results in an order re- 
voking the license of the offender * since it is the “goal [of the Per- 
ishable Agricultural Commodities Act] that only financially respon- 
sible persons should be engaged in the perishable agricultural com- 
modities industry,” ® and it is the policy of this Department to 
impose severe sanctions for serious violations of any of the regula- 
tory programs administered by the Department to serve as an ef- 
fective deterrent not only to the respondents but also to other po- 
tential violators.7 This policy has been followed in all of the De- 
partment’s disciplinary proceedings in recent years. 


5 E.g., In re Cuttone, 44 Agric. Dec. ___ (Aug. 20, 1985); In re Farm Market Serv- 
ice, Inc., 44 Agric. Dec. ___ (Jan. 8, 1985); In re Clarence Miller Co., 43 Agric. Dec. 
—— (Apr. 18, 1984); In re Gilardi Truck & Transportation, Inc., 43 Agric. Dec. ___ 
(Jan. 27, 1984); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983); In 
re Evans Potato Co., 42 Agric. Dec. 408, 410 (1983); In re Old Virginia, Inc., 42 Agric. 
Dec. 270, 272 (1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), 
aff'd, 728 F.2d 347 (6th Cir. 1984); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 
1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusi- 
mano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); 
In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegeta- 
ble Co., 40 Agric. Dec. 396, 401-02 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 
456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd 
mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re 
Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler Produce, 
Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); 
In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; accord In re Kafcsak, 39 Agric. Dec. 683, 686-87 
(1980), aff'd (unpublished), 673 F.2d 1329 (6th Cir. 1981), printed in 41 Agric. Dec. 88 
(1982). 

6 Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord Chid- 
sey v. Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 
117 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2425 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); In re Finer Foods 
Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); In re Mel’s Produce, Inc., 40 
Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 
402 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Co- 
lumbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 

7 Section 8(a) of the Act provides (7 U.S.C. § 499h{(a)): 

§499h. Grounds for suspension or revocation of license 

(a) Authority of Secretary 


Whenever (a) the Secretary determines, as provided in section 499f of this title, 
that any commission merchant, dealer, or broker has violated any of the provisions 
of section 499b of this title . . . the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the offender. 
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The basis for the Department’s sanction policy is set forth at 
great length in numerous decision, e.g., Jn re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974).® The Department’s sanction policy is also 
discussed at length in Jn re Esposito, 38 Agric. Dec. 618, 624-65 
(1979). 

“Failure to pay violations not only adversely affect the party 
who is not paid for produce, but such violations have a tendency to 
snowball. ‘On oc¢asions, one licensee fails to pay another licensee 
who is then unable to\pay a third licensee.’ This could have serious 
repercussions to producers, licensees and consumers.” ® 

If the violator who fail8.to pay for produce does not have a li- 
cense in effect, an order is }ssued finding that the person has en- 
gaged in repeated or flagrant violations of the Act,!° which has the 


8 Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd per curiam (unpublished), 624 F.2d 190 
(9th Cir. 1980); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1862-63 
(1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), affd mem., 614 F.2d 770 (8d Cir. 
1980); In re Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 
340 (8th Cir. 1978); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), 
aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Live- 
stock Co., 36 Agric. Dec. 1114, 1133-34 (1977), aff'd per curiam (unpublished), 575 
F.2d 879 (5th Cir. 1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 
(1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 485 U.S. 968 (1978); 
In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; In re Maine Potato Growers, Inc., 34 Agric. Dec. 
773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 750, 762 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 
920 (1977); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per 
curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 138, 
145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton 
Livestock, Inc., 33 Agric. Dec. 499, 515, 5389-50 (1974), aff'd per curiam (unpublished), 
510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 
498 F.2d 1088, 1089 (5th Cir. 1974). 

* In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), aff'd, 728 F.2d 
347 (6th Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Columbus Fruit Co., 40 Agric. Dec. 109, 114 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 
(1982); accord In re Connecticut Celery Co., 40 Agric. Dec. 1181, 1134 (1981). Although 
the Act is primarily to protect producers, it “is also ‘for the protection of consumers’ 
(H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch as increased industry costs 
resulting from failures to pay or other unfair practices are ultimately borne by con- 
sumers.” In re Catanzaro, 35 Agric. Dec. 26, 33 (1976), aff'd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

10 E.g., In re Reeves Produce, Inc., 44 Agric. Dec. ___ (Aug. 26, 1985); In re Veg- 
Mix, Inc., 44 Agric. Dec. ___ (Aug. 21, 1985); In re A. Pellegrino & Sons, Inc., 44 
Agric. Dec. ___ (Aug. 21, 1985), appeal docketed, No. 85-1590 (D.C. Cir. Sept. 19, 
1985); In re Food Marketers, Inc., 44 Agric. Dec. ___ (Aug. 20, 1985); In re Oliverio, 

Continued 
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same effect on the violator and on persons responsibly connected 
with the violator as a license revocation. !! 

In the present case, respondent’s failure to pay violations in- 
volved a large number of transactions (29 lots) and were, therefore, 
repeated.!? Also, in view of the large amount of money not paid to 
shippers ($67,322.44), and the number of transactions, the viola- 
tions were flagrant.1* 


Jackson, Oliverio, Inc., 42 Agric. Dec. ___ (Aug. 31, 1983); In re Bananas, Inc., 42 
Agric. Dec. 588 (1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 
(1982), aff'd, 728 F.2d 347 (6th Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1168-92 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re V.P.C., Inc., 41 Agric. 
Dec. 734, 748 (1982); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1183-34, 1151 
(1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 968-71 (1981), aff'd mem., 681 F.2d 
804 (8d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); In re Kafcsak, 39 Agric. Dec. 683, 
686-87 (1980), aff'd (unpublished), 673 F.2d 1329 (6th Cir. 1981), printed in 41 Agric. 
Dec. 88 (1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-21 
(1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re Atlantic 
Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), aff'd per curiam (unpub- 
lished), 568 F.2d 772 (4th Cir.), cert. denied, 489 U.S. 819 (1978); In re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In re M. & H. Produce Co., 34 Agric. 
Dec. 700, 748-52 (1975), aff'd, 549 F.2d 8380 (D.C. Cir.), cert. denied, 434 U.S. 920 
(1977); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 
F.2d 1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 
266-70 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 


11 In re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 
(1975), aff'd, 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 

12 Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 
373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. 
Benson, 278 F.2d 606, 610 n.6 (38d Cir. 1960); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 9838 (8th Cir.), cert. denied, 456 U.S. 1007 
(1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd per curiam 
(unpublished), 568 F.2d 772 (4th Cir.), cert. denied, 489 U.S. 819 (1978); accord In re 
Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 
1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1127 (1982), appeal dismissed, 
No. 82-4144 (2d Cir. Oct. 18, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 743 (1982); 
In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 
(5th Cir. 1982); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1135 (1981); Jn re 
Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 748 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 
(1977). 


13 Reese Sales Co. v. Hardin, 458 F.2d 188, 187 (9th Cir. 1972); In re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2427 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); In re 
Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 (1982), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 743 (1982); In re Carlton F. Stowe, 
Inc., 41 Agric. Dec. 1116, 1127-28 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 
18, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 
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In addition to being repeated and flagrant, respondent’s viola- 
tions were also willful, as that term is used in the Administrative 
Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 Agric. Dec. 296, 
297-314 (1975). “Under PACA, an action is willful if a prohibited 
act is done intentionally, irrespective of evil intent, or done with 
careless disregard of statutory requirements.” American Fruit Pur- 
veyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per 
curiam), cert. denied, 450 U.S. 997 (1981); accord Finer Foods Sales 
Co. v. Block, 708 F.2d 774, 778 (1983). 

Respondent contends that in order to determine whether its fail- 
ures to pay were willful, i.e., in careless disregard of statutory re- 
quirements, the Department must hold a hearing to consider its ex- 
cuses for its failures to pay. Respondent contends that it had a line 
of credit with its bank, and the bank suddenly refused to extend 
credit, as it had agreed. Respondent also contends that the bank 
applied about $50,000 of respondent’s funds that were in the bank’s 
possession to pay respondent’s obligation to the bank, and that the 
bank’s actions caused it to fail to pay for the produce involved 
here. 

However, such excuses are never regarded as sufficiently mitigat- 
ing to prevent a respondent’s failure to pay from being considered 
flagrant or willful. As stated by the Judicial Officer in Jn re Finer 
Foods Sales Co., 41 Agric. Dec. 1154, 1171 (1982), aff'd, 708 F.2d 774 
(D.C. Cir. 1983): 


Even if respondent had been completely unaware that 
its transactions from February to July 1979 were risky, 
and even if it were determined that respondent had a good 
excuse for the failures to pay involved here, it has repeat- 
edly been held under the Act that all excuses are routinely 
rejected in determining whether payment violations oc- 
curred or whether violations were wilful since “the Act 
calls for payment—not excuses.” 14 


F.2d 1025 (5th Cir. 1982); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 11385 
(1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 
F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 
Agric. Dec. 109, 112-13 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), 
printed in 41 Agric. Dec. 89 (1982); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd, No. 
76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & H. Produce 
Co., 34 Agric. Dec. 700, 747 (1975), aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 
US. 920 (1977). 

14 In re Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983) (non-pay- 
ment because of bankruptcy caused by failure of large purchaser from respondent to 
comply with its contractual agreement); Jn re Oliverio, Jackson, Oliverio, Inc., 42 
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In Jn re Produce Brokers, Inc., 41 Agric. Dec. 2247, 2250-51 
(ruling on certified questions), final decision, 42 Agric. Dec. 124 
(1982), it is stated: 


Although mitigating circumstances are generally consid- 
ered in determining sanctions in the Department’s discipli- 
nary cases, all excuses as to why payment was not made 
have been disregarded in determining the sanction in 
cases involving failure to pay under the Perishable Agri- 
cultural Commodities Act in view of the statutory provi- 


Agric. Dec. ___ (Aug. 31, 1983) (non-payment because another firm failed to pay re- 
spondent $248,805.66); In re Bananas, Inc., 42 Agric. Dec. 588 (1983) (non-payment 
because of a major customer’s insolvency, the failure of other debtors to pay re- 
spondent, and increased operating costs); In re Melvin Beene Produce Co., 41 Agric. 
Dec. 2422, 2428, 2442-44 (1982) (non-payment because of bankruptcy), aff'd, 728 F.2d 
347 (6th Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1171 (1982) (non- 
payment because of bankruptcy), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Carlton F. 
Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982) (non-payment because of bankruptcy of 
another firm owing respondent $776,459.23), appeal dismissed, No. 82-4144 (2d Cir. 
Oct. 18, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (non-payment be- 
cause of financial difficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 
1138-40 (1981) (non-payment because respondent suddenly and unexpectedly lost a 
major sales account); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 404 
(1981) (non-payment because of financial difficulties), aff'd, 668 F.2d 983 (8th Cir.), 
cert. denied, 456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 113 
(1981) (non-payment because respondent lost a major sales account and a large sup- 
plier changed its course of dealing with respondent, demanding cash on delivery), 
aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); 
In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non-payment because of strike and 
failure of others to pay respondent), aff'd (unpublished), 673 F.2d 1329 (6th Cir. 
1981), printed in 41 Agric. Dec. 88 (1982); In re John H. Norman & Sons Distrib. Co., 
37 Agric. Dec. 705, 709-14 (1978) (non-payment because of failure of others to pay 
respondent); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976) (non-payment because of 
railroad strike), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 
467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) (non-pay- 
ment because of financial difficulties), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 
U.S. 830 (1974); accord In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) 
(non-payment because of financial difficulties, including difficulty in collecting from 
others), aff'd, 692 F.2d 1025 (5th Cir. 1982); In re C.B. Foods, Inc., 40 Agric. Dec. 961 
(1981) (non-payment because respondent lost a major sales account and three large 
suppliers would no longer extend credit), aff'd mem., 681 F.2d 804 (3d Cir. 1982), 
cert. denied, 103 S. Ct. 70 (1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 
1632-33, 1641-42 (1976) (non-payment because of financial difficulties), aff'd per 
curiam (unpublished), 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re 
Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of an- 
other firm owing respondent over $130,000.00); In re King Midas Packing Co., 34 
Agric. Dec. 1879, 1883, 1885 (1975) (non-payment because of financial difficulties); In 
re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment because of finan- 
cial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment) 
because of financial difficulties). 
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sions and the nature and history of the program. Jn re 
Esposito, 38 Agric. Dec. 613, 632-40 (1979). . . . 


Judge Weber’s final question—‘“‘What might constitute 
mitigation to reduce the sanction?”—involves a hypotheti- 
cal question that need not be determined here. It is suffi- 
cient for present purposes to rely on settled precedent 
holding that the customary excuses for payment violations 
are ignored in determining sanctions under the Perishable 
Agricultural Commodities Act. Such excuses include viola- 
tions caused by financial difficulties resulting from a varie- 
ty of reasons, such as the failure of a large creditor to pay 
respondent, business recessions, strikes, adverse weather 
conditions, sudden loss of a major account, ill health of a 
key person, etc. 


It will be time enough to determine what extraordinary 
circumstance, such as war, 1932 type depression, collapse 
of the national banking system, etc., might constitute miti- 
gation to reduce or eliminate a sanction under the Perish- 
able Agricultural Commodities Act if such a circumstance 
is presented on the record of a case.15 


As in the case of failure to make full payment, excuses as to why 
payment could not be made promptly are ignored in determining 
violations or sanctions under the Perishable Agricultural Commod- 
ities Act since “the Act calls for payment—not excuses.” 16 


15 Tf excuses applicable to a particular respondent were to be considered, it is 
clear that respondent’s excuses here would be rejected. Respondent’s financial trou- 
bles with the bank originated from respondent’s guarantee of the obligations of one 
of its shareholders, Mr. Stafos, who borrowed about $700,000 from the bank. Re- 
spondent “did not receive any proceeds, equipment or other property disbursed or 
acquired with the funds represented by these obligations” (Affidavit filed by re- 
spondent, at 1). When Mr. Stafos defaulted, the bank worked with respondent and 
extended respondent a line of credit, with all receipts of respondent paid directly to 
the bank. Assuming that the bank violated its “assurances to cover the checks and 
obligations” of respondent (Affidavit, at 3), a licensee required to make full payment 
promptly for produce should not gratuitously guarantee obligations of one of its 
shareholders totalling $700,000 unless it has sufficient capital to be able to make 
good on its guarantee and still pay all shippers, without depending on a line of 
credit from a bank. 

16 In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (delayed payment because of 
financial difficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1139-40 
(1981); In re L.R. Morris Produce Exch., Inc., 37 Agric Dec. 1112, 1120 (1978) (delayed 
payment because of financial difficulties resulting from weather conditions and 
withdrawal from business of a brother); Jn re Southwest Produce, Inc., 34 Agric. Dec. 
160, 167-68 (delayed payment because of financial difficulties resulting from inexpe- 
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In affirming the Judicial Officer’s decision involving conclusions 
identical to those involved in the disciplinary proceeding here, the 
court expressly held in Finer Food Sales Co. v. Block, 708 F.2d 774, 
781-82 (D.C. Cir. 1983), that the Judicial Officer properly interpret- 
ed the Act in refusing to consider excuses for failure to pay in de- 
termining whether payment violations occurred or whether they 
were willful, stating: 


The petitioner argues that the Judicial Officer improper- 
ly refused to consider various “mitigating factors” that, ac- 
cording to it, should have been viewed as excusing its fail- 
ure to pay its debts. These include the allegedly relatively 
small amount the petitioner owed, the absence of previous 
violations by the petitioner, and the lack of “devious or 
dishonest practices by the petitioner.” In refusing to con- 
sider these factors, the Judicial Officer pointed out that “‘it 
has repeatedly been held under the Act that all excuses 
are routinely rejected in determining whether payment 
violations occurred or whether violations were wilful since 
’the Act calls for payment—not excuses.’” Quoting In re 
Kafcsak, 39 Agric. Dec. 683, 686 (1980). See also In re Carl- 
ton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982). 


The Judicial Officer properly interpreted the Act. Sec- 
tion 2(4), 7 U.S.C. § 499b(4) (1976), is unequivocal. It makes 
it unlawful for a_ licensee to “fail or to 
refuse ... to... make full payment promptly.” As Con- 
gress noted in amending the Act in 1956, “The Perishable 
Agricultural Commodities Act is admittedly and intention- 
ally a ’tough’ law.” S.Rep. No. 2507, 84th Cong., 2d Sess. 
(citing H.Rep. No. 1196, 84th Cong., 1st Sess.), reprinted in 
1956 U.S. Code Cong. & Ad.News 3699, 3701. The Secretary 
explained the reason for this strict requirement in Jn re 
Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd 
mem. 41 Agric. Dec. 89 (D.C. Cir. No. 81-1446, Jan. 19, 
1982): 


Failure to pay violations not only adversely 
affect the party who is not paid for produce, but 
such violations have a tendency to snowball. “On 
occasions, one licensee fails to pay another licens- 
ee who is then unable to pay a third licensee.” 


rience, overbuying and credit sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re J. Acevedo & Sons, 34 Agric. Dec. 120, 130-31 (delayed payment because of uncol- 
lectable accounts), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975). 
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This could have serious repercussions to produc- 
ers, licensees and consumers. 


Quoting In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 720 (1978). 


In sum, the “goal of the [Perishable Agricultural] Com- 
modities Act [is} that only financially responsible persons 
should be engaged in the businesses subject to the Act.” 
Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 
389 U.S. 835, 88 S. Ct. 48, 19 L.Ed.2d 96 (1967) quoted in 
Marvin Tragash Co. v. United States Dep’t of Agric., 524 
F.2d 1255, 1257 (5th Cir. 1975). 


The strict policy of the Secretary that all excuses for 
nonpayment are disregarded furthers this goal. Under the 
Act a licensee is required to conduct his business in a 
manner that insures that he pays his bills fully and 
promptly. If he fails to do so, he violates the Act. For this 
reason, alleged mitigating circumstances are irrelevant. 


The reasons why all excuses are rejected in payment violation 
cases under the Perishable Agricultural Commodities Act, and why 
they are not regarded as mitigating circumstances, are set forth in 
In re Esposito, 38 Agric. Dec. 613, 632-40 (1979). In that case it is 
stated, inter alia (88 Agric. Dec. at 635-40): 


Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true 
that under that regulatory program, excuses as to why 
payment was not made (usually because someone else 
failed to pay the violator) are disregarded in determining 
the sanction. But that is because of the statutory provi- 
sions and the nature and history of that particular regula- 
tory program. 


The Perishable Agricultural Commodities Act makes it 
unlawful to “fail or refuse truly and correctly to account 
and make full payment promptly” (7 U.S.C. 499b(4)). It 
provides for the automatic suspension of a license if a firm 
fails to pay a reparation award or is discharged as a bank- 
rupt (7 U.S.C. 499g(d), 499d(a)).7 [Footnote 7 states: “The 
Act was amended effective October 1, 1979, to authorize 
the Secretary to continue a license in effect after a dis- 
charge in bankruptcy (92 Stat. 2549, 2673).’’] 
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The Perishable Agricultural Commodities Act was en- 
acted at the request of the regulated industry. It is the 
only regulatory program administered by the Department 
paid for by the regulated industry through license fees. 
Payment violations are the very heart of the regulatory 
program. The industry desires and supports a toughmind- 
ed administration of the Act which requires full payment 
irrespective of the reasons for non-payment. 


The reasons for the Department’s position as to this Act 
was stated as follows in Jn re J. H. Norman & Sons Distrib- 
uting Co., 37 Agr Dec 705, 715-716, 719-720 (1978): 


Unfortunately for Mr. Norman, he chose to 
engage in business in the regulated agricultural 
marketing system, which is probably the only 
field in which inability to pay one’s bills is unlaw- 
ful (or even dishonorable). Debtor’s prisons are ar- 
chaic; bankruptcy has lost its stigma; but the fail- 
ure to pay for the fruits and vegetables in com- 
merce is unlawful (7 U.S.C. 499b(4)). 


Special laws have been enacted relating to the 
agricultural marketing system because “a sound, 
efficient and privately operated system for distrib- 
uting and marketing agricultural products is es- 
sential to a prosperous agriculture and is indis- 
pensable to the maintenance of full employment 
and to the welfare, prosperity, and health of the 
Nation” (7 U.S.C. 1621). 


The failure by produce marketing firms to pay 
for produce would have a tendency to increase 
overall marketing costs which, ultimately, would 
be reflected in lower farm prices, higher consumer 
prices, or both. This would be contrary to the ex- 
pressed purpose of Congress to provide for “an in- 
tegrated administration of all laws enacted by 
Congress to aid the distribution of agricultural 
products through research, market aids and serv- 
ices, and regulatory activities, to the end that 
marketing methods and facilities may be im- 
proved, that distribution costs may be reduced and 
the price spread between the producer and con- 
sumer may be narrowed” (7 U.S.C. 1621). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 5 


The need for a severe sanction in cases of this 
nature was explained in Jn re Sam Leo Catanzaro, 
supra, 35 Agr Dec 26, 32-36 (1976), affirmed sub 
nom. Catanzaro v. United States and Butz, No. 76- 
1613 (C.A. 9), decided March 9, 1977 (836 Agr Dec 
467), as follows (see, also, Tr. 19-70): 


The severe sanction imposed in this 
case for the respondent’s serious, repeat- 
ed and flagrant violations of the Act is 
consistent with the Congressional purpose 
in enacting the statute. “The Perishable 
Agricultural Commodities Act is admit- 
tedly and intentionally a ‘tough’ law” 
(H.R. Rep. No. 1196, 84th Cong., 1st Sess., 
p. 2). “The law has fostered an admirable 
degree of dependability and fairness in 
this industry * * *. * * * In spite of the 
strictness of some of the provisions of the 
law, the act and its administration by the 
Department of Agriculture have won the 
almost unanimous approval of this impor- 
tant food distributing industry and now 
have its virtually undivided support” 
(ibid.).17 


In Birkenfield v. United States, 369 F.2d 491, 
494 (C.A. 3), the Court stated: 


The object of the Act is to suppress unfair 
and fraudulent practices in the industry. 
Enacted in 1930, the Act is regarded 
today as one of the government’s most 
successful regulatory programs, and the 
Act has received enthusiastic support 
from members of the regulated indus- 
try.18 


17 Accord S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. Wil- 
liam B. Mandell Co., 242 F. Supp. 878, 875 (E.D. Pa. 1965); In re Columbus Fruit Co., 
40 Agric. Dec. 109, 113-14 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), 
printed in 41 Agric. Dec. 89 (1982). 

18 In a Congressional report as to a 1962 amendment to the Act, it is stated (H.R. 
Rep. No. 1546, 87th Cong., 2d Sess. 3 (1962)): “Testimony of the shippers, brokers, 
whosesalers, and other elements of the trade in fresh and frozen fruits and vegeta- 
bles who have been operating under this act is enthusiastically and almost unani- 
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The “goal of the [Perishable Agricultural] Com- 
modities Act [is] that only financially responsible 
persons should be engaged in the businesses sub- 
ject to the Act.” Marvin Tragash Co. v. United 
States Dept. of Agr. [524] F.2d [1255] (C.A. 5), No. 
75-1481, decided December 24, 1975. The purpose 
of the Act was stated in Zwick v. Freeman, 373 
F.2d 110, 116 (C.A. 2), certiorari denied, 389 U.S. 
835, as follows: 


The Perishable Agricultural Commod- 
ities Act is designed to protect the pro- 
ducers of perishable agricultural products 
who in many instances must send their 
products to a buyer or commission mer- 
chant who is thousands of miles away. It 
was enacted to provide a measure of con- 
trol over a branch of industry which is 
almost exclusively in interstate com- 
merce, is highly competitive, and presents 
many opportunities for sharp practice 
and irresponsible business conduct. H. 
Rept. No. 1196, 84th Cong. Ist Sess. 2 
(1955). 


* 


Revocation of respondent’s license. in 
view of his repeated and flagrant viola- 
tions of the Act, is not only authorized by 
the Act (7 U.S.C. 499h(a)) [footnote omit- 
ted], but is also consistent with other pro- 
visions of the Act, which are not applica- 
ble here. . . . Similarly, if a licensee fails 
to pay a reparation order under the Act, 
his license is automatically suspended 
until the reparation is paid, irrespective 
of whether he is unable to pay because of 


mously in its support. It has brought a high degree of stability and responsibility to 
an industry which had frequently been beset by instability and irresponsibility. It is 
regarded as one of our most successful regulatory programs.” Accord Birkenfield v. 
United States, 369 F.2d 491, 494 (8d Cir. 1966); In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 114 (1981), aff’ d mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 
Agric. Dec. 89 (1982). 
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circumstances beyond his control (7 
U.S.C. 499g(d)). 


* * 


If a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be ade- 
quately capitalized to be able to sustain any losses 
that result. If losses occur which jeopardize a li- 
censee’s ability to meet its obligations, it must im- 
mediately obtain more capital, or suffer the conse- 
quences if violations occur. In this regulated in- 
dustry, the risk of loss should be taken by the 
banking community, whose business it is to supply 
risk capital, or by stockholders or other risk 
takers. Other licensees engaged in business in this 
vital agricultural marketing system should not be 
subjected to the risk resulting from respondent’s 
undercapitalization or bad debt experience. 


The peculiar vulnerability of producers of perishable ag- 


ricultural commodities and livestock, and the importance 
of the Department’s regulatory programs to assure pay- 
ment for these commodities, were again recognized by Con- 
gress in the recent Bankruptcy Act amendments, in which 
it is provided (92 Stat. 2549, 2593): 


§ 525. Protection against discriminatory treat- 
ment 


Except as provided in Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a-499s), the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181- 
229), and section 1 of the Act entitled “An Act 
making appropriations for the Department of Ag- 
riculture for the fiscal year ending June 30, 1944, 
and for other purposes,” approved July 12, 1943 
(57 Stat. 422; 7 U.S.C. 204),8 a governmental unit 
may not deny, revoke, suspend, or refuse to renew 
a license, permit, charter, franchise, or other simi- 
lar grant to, condition such a grant to, discrimi- 
nate with respect to such a grant against, deny 
employment to, terminate the employment of, or 
discriminate with respect to employment against, 
a person that is or has been a debtor under this 
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title or a bankrupt or a debtor under the Bank- 
ruptcy Act, or another person with whom such 
bankrupt or debtor has been associated, solely be- 
cause such bankrupt or debtor is or has been a 
debtor under this title or a bankrupt or debtor 
under the Bankruptcy Act, has been insolvent 
before the commencement of the case under this 
title, or during the case but before the debtor is 
granted or denied a discharge, or has not paid a 
debt that is dischargeable in the case under this 
title or that was discharged under the Bankruptcy 
Act. 
8 This is an Act supplementing the Packers and Stockyards Act. 


Congressman Foley, Chairman of the House Agriculture 
Committee, explained the need for the foregoing special 
provisions applicable to the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act as fol- 
lows (Proceedings and Debates of the 95th Cong., 1st Sess., 
Vol. 19, pp. H 11761-H 11762 (October 28, 1977) [, now 123 
Cong. Rec. 35671-72 (1977)): 


Under the Packers and Stockyards Act and the 
act of July 12, 1943, persons purchasing livestock 
in commerce are required to conduct their busi- 
nesses in a financially responsible manner, and 
market agencies and dealers * * * are required 
to have a bond and to pay for all livestock pur- 
chased. The licenses of market agencies and deal- 
ers may be suspended if they become insolvent. 
Packers may be ordered to cease and desist from 
failing to pay for livestock and packers who 
become insolvent may be ordered to cease and 
desist from operating except under such condi- 
tions as the Secretary may impose. 


Under the Perishable Agricultural Commodities 
Act, commission merchants, dealers, and brokers 
are required to be licensed and to account and pay 
promptly for all commodities purchased. Failure 
to pay can result in suspension of a license, and 
flagrant and repeated failure may result in revo- 
cation of a license. Licensees may in certain cir- 
cumstances be required by the Secretary to post a 
bond as evidence of financial responsibility. And 
the Secretary may refuse to issue licenses to per- 
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sons who have violated the act or have been con- 
victed of a felony. 


The Committee on Agriculture has no quarrel 
with the “fresh-start” philosophy underlying this 
bill. However, that philosophy is not new and has 
heretofore been one of the principal purposes of 
the bankruptcy laws. Because of the peculiar vul- 
nerability of producers of perishable agricultural 
commodities and livestock, Congress has seen fit, 
notwithstanding this philosophy, to enact and 
from time to time amend the Perishable Agricul- 
tural Commodities Act, the Packers and Stock- 
yards Act, and the Act of July 12, 1943. 


The Committee on Agriculture conducted over- 
sight hearings on the PACA program twice in the 
94th Congress and found that the program is gen- 
erally operating well and serving its purpose in 
protecting the producers of perishable agricultural 
commodities and the public. Last year, after ex- 
tensive hearings, Congress enacted Public Law 94- 


410 which made extensive amendments to the 
Packers and Stockyards Act and the act of July 
12, 1943, to assist the Secretary to prevent recur- 
rence of the catastrophic losses to livestock pro- 
ducers which attended the bankruptcies of several 
large packers in the past few years. Both of these 
programs must be continued if this Nation is to 
continue to have a ready source of nutritious food 
at prices which are reasonable to both the produc- 
er and the consumer. 


Considering all of the circumstances, there is a sound 
basis for the Department’s position that excuses as to why 
payment was not made should not be regarded as a miti- 
gating circumstance where there are serious payment vio- 
lations. Although the Department’s approach to enforcing 
the Perishable Agricultural Commodities Act appears 
harsh, in many cases it is not as harsh as it would seem. 
For example, many persons who suffer a financial loss or 
otherwise become in a precarious financial position contin- 
ue to operate for many months and even increase their 
business substantially, without obtaining new capital, 
thereby subjecting many persons who sell produce to them 
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to the risk of financial loss. Such conduct has repeatedly 
been characterized as “flagrant.” See In re John H. 
Norman & Son Distributing Co., 37 Agr Dec 705, 713 
(1978); In re Atlantic Produce Co., 35 Agr Dec 1631, 1640- 
1641 (1976), [aff'd mem., 568 F.2d 772 (4th Cir.), cert. 
denied, 439 U.S. 819 (1978)]; In re Sam Leo Catanzaro, 35 
Agr Dec 26, 31 (1976), affirmed sub nom. Catanzaro v. 
United States and Butz, No. 76-1613 (C.A. 9), decided 
March 9, 1977 (86 Agr Dec 467); In re M. & H. Produce Co., 
34 Agr Dec 700, 747 (1975), [aff'd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977)]; In re George Stein- 
berg & Son, 32 Agr Dec 236, 243-244 (1973), affirmed sub 
nom. George Steinberg & Son, Inc v. Butz, 491 F.2d 988 
(C.A. 2), certiorari denied, 419 U.S. 830. 


As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), 
certiorari denied, 389 U.S. 885— 


it is inconceivable that petitioners were unaware 
of their financial condition and unaware that 
every additional transaction they entered into was 
likely to result in another violation of the Com- 
modities Act. It would be hard to imagine clearer 
examples of “flagrant” violations of the statute 
than were exemplified by petitioners’ conduct. 


In addition, many firms which experience losses that 
result in their ultimate failure to pay experience such 
losses because they were not sufficiently cautious in ex- 
tending credit. See, e.g., In re J. H. Norman & Sons Dis- 
tributing Co., 37 Agr Dec 705, 708-709 (1978). 


But even where the failure to receive payment could not 
have been reasonably foreseen, and the firm immediately 
discontinues business (being unable to pay all of its credi- 
tors), if “a licensee is going to extend credit to its purchas- 
ers in this regulated industry, it must be adequately cap- 
italized to be able to sustain any losses that result.” In re 
J. H. Norman & Sons Distributing Co., 37 Agr Dec 705, 719 
(1978). 


Undoubtedly there have been some cases where the 
policy under the Perishable Agricultural Commodities Act 
has been “harsh,” but “occasional hardship to the individ- 
ual is a consideration outweighed by the declared policy of 
Congress. Zwick v. Freeman, supra, 373 F.2d at 118. See, 
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also, United States v. Dotterweich, 320 U.S. 277, 284-285; 
Callaghan v. Reconstruction Finance Corp., 297 U.S. 464, 
468; Dairymen’s League Cooperative Ass’n. v. Brannan, 173 
F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; General 
Ice Cream Corp. v. Benson, 113 F. Supp. 107, 108 (N.D. 
N.Y.), affirmed, per curiam, 217 F.2d 646 (C.A. 2).” In re 
George Steinberg & Son, 32 Agr Dec 236, 248 (1973), af- 
firmed sub nom. George Steinberg & Son, Inc. v. Butz, 491 
F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 


As shown above, pages 20-22, in the quotation from the Esposito 
case, in the 1978 Bankruptcy law, Congress specifically exempted 
two regulatory programs—the Perishable Agricultural Commod- 
ities Act and the Packers and Stockyards Act—from the provisions 
of §525 of the Bankruptcy law (11 U.S.C. §525 (Supp. III 1979)) 
that otherwise would have prevented the revocation of a license be- 
cause of bankruptcy or the failure to pay a debt dischargeable 
under the Bankruptcy law. 

Section 525 of the 1978 Bankruptcy law was enacted to codify 
Perez v. Campbell, 402 U.S. 637 (1971), which held that a State 
would frustrate the Congressional policy of a fresh start for a 
debtor if it were permitted to refuse to renew a drivers license be- 
cause a tort judgment resulting from an automobile accident had 
been unpaid as a result of a discharge in bankruptcy. Section 525 
of the 1978 Bankruptcy law extends the Perez holding to both state 
and federal governmental agencies. The legislative history of the 
1978 Bankruptcy law states that § 525 codifies the result of Perez 
(S. Rep. No. 95-989, 95th Cong., 2d Sess. 81 (1978); H.R. Rep. No. 
95-595, 95th Cong., lst Sess. 366-67 (1977)). But as shown above, 
the Perishable Agricultural Commodities Act regulatory program 
was expressly excepted from § 525. 

Prior to the 1978 Bankruptcy law, it was held that where a re- 
spondent’s failure to pay under the Perishable Agricultural Com- 
modities Act results from bankruptcy, there is no unconscionable 
or excessive conflict between the Department’s disciplinary action 
revoking the respondent’s license under the Perishable Agricultur- 
al Commodities Act and the bankruptcy law.!® As shown above, 


19 Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 
(1967); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 
(1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), aff'd, 524 F.2d 
1255, 1256-58 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 
255-59 (1973), aff'd, 491 F.2d 988 (2nd Cir.), cert. denied, 419 U.S. 830 (1974); and see 
In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2433-40 (1982), aff'd, 728 F.2d 
347 (6th Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1176-82 (1982), 

Continued 
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§ 525 of the 1978 Bankruptcy law expressly preserves the right of 
the Secretary to revoke a bankrupt’s license under the Perishable 
Agricultural Commodities Act because of debts dischargeable in 
bankruptcy. 

The Chairman of the House Committee on Agriculture, who pro- 
posed the amendment exempting the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act from the provi- 
sions of § 525 of the 1978 Bankruptcy law, stated (123 Cong. Rec. 
35671 (1977)): 


The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person solely—and I emphasize 
the word “solely’—because that person has undergone 
bankruptcy. However, I am concerned that, without clarifi- 
cation, the section might be interpreted in such a way as 
to prevent the Secretary of Agriculture from carrying out 
his statutory responsibilities under the Perishable Agricul- 
tural Commodities Act, the Packers and Stockyards Act, 
and the supplementary packers and stockyards legislation 
contained in the Act of July 12, 1948, 7 U.S.C. 204. This 
amendment is simply designed to clarify the fact that sec- 
tion 525 does not in any way interfere with administration 
by the Secretary of Agriculture of these statutes. 


Other statements made at the same time by the Chairman of the 
House Committee on Agriculture are set forth above (pp. 21-22) in 
the lengthy quotation from the Esposito case, including the Chair- 
man’s statement that, under the Perishable Agricultural Commod- 
ities Act, “[flailure to pay can result in suspension of a license, and 
flagrant and repeated failure may result in revocation of a license” 
(128 Cong. Rec. 35672 (1977)). With that knowledge, Congress 
passed the amendment excepting PACA from § 525 of the Bank- 
ruptcy law. 

Although additional legislative history is somewhat superfluous, 
there is further strong legislative history consistent with that set 
forth above. 

Shortly before the House agreed to amend § 525 of the 1978 
Bankruptcy law by excepting the Perishable Agricultural Commod- 
ities Act and the Packers and Stockyards Act from the provisions 


aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 
1144-50 (1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 969 (1981), aff'd mem., 681 
F.2d 804 (3d Cir.), cert. denied, 103 S. Ct. 70 (1982); In re Columbus Fruit Co., 40 
Agric. Dec. 109, 115 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed 
in 41 Agric. Dec. 89 (1982). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 5 


that otherwise would have precluded license revocations because of 
bankruptcy or debts dischargeable in bankruptcy, Mr. Panetta 
stated (123 Cong. Rec. 35672 (1977)): 


I commend the gentleman from Washington (Mr. Foley), 
the distinguished chairman of the Committee on Agricul- 
ture, for offering this amendment. As the gentleman 
knows, I will be offering a complementary amendment 
with regard to section 303 that will in effect carry on the 
basic thrust of the gentleman’s amendment. 


The Perishable Agricultural Commodities Act is the 
mainstay of the fresh fruit and vegetable market. What 
these amendments attempt to do is to restore the author- 
ity of the Secretary of Agriculture under that law. 


Shortly later, and immediately before the House agreed to the 
amendment excepting the Perishable Agricultural Commodities 
Act from § 525, Mr. Butler stated (123 Cong. Rec. 35673 (1977)): 


Mr. Butter. Mr. Chairman, I would like to note that sec- 
tion 525 of the new Bankruptcy Code by its very terms ap- 
plies only in situations in which governmental units, 


either in hiring or in administering licensing programs, 
discriminate solely on the basis of whether a person is, or 
has been, a bankrupt. The gentleman from Washington 
(Mr. Foley) correctly points out that the section applies 
only where the discrimination is practiced “solely” on that 
basis. 


I am told that lawyers at the Agriculture Committee 
and in the General Counsel’s Office at the Department of 
Agriculture are nevertheless of the opinion that, without 
clarification, section 525 might be interpreted to prevent 
the Secretary from taking necessary regulatory actions 
under the Perishable Agricultural Commodities Act, the 
Packers and Stockyards Act, and the act of July 12, 1943, 7 
U.S.C. 204. It is difficult for me to understand this inter- 
pretation. As noted in our report, it was never the inten- 
tion of the Judiciary Committee to interfere with legiti- 
mate regulatory objectives. However, if section 525 is sus- 
ceptible to such interpretations, I am glad of this clarifica- 
tion. 


To summarize, §8 of the Perishable Agricultural Commodities 
Act, which authorizes the revocation of respondent’s license be- 
cause of its flagrant and repeated violations of the Act, was not 
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amended in any manner by the 1978 Bankruptcy law, and is not 
dependent upon any bankruptcy related considerations. To be sure 
that there could be no doubt about the matter, § 525 of the 1978 
Bankruptcy law was amended to expressly authorize the continu- 
ation of the Secretary’s license revocation authority under the Per- 
ishable Agricultural Commodities Act, even where the proceeding 
involves debts dischargeable in bankruptcy. 

Accordingly, respondent’s bankruptcy is no defense here. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

This order shall take effect on the 30th day after service thereof 
on the respondent. 

[This decision and order became final October 1, 1985.—Ed.] 


In re: FrEsH Approacu. PACA Docket No. 2-6760. Decided August 


30, 1985. 


Failure to pay promptly—Failure to maintain the trust—Publication of the facts— 
Denial of license application. 


Respondent failed to make full payment promptly for 36 lots of produce. Also, re- 
spondent violated the Act by failing to maintain the trust as required by the Act. 
The facts and circumstances were order published, and respondent’s application for 
a license was denied. 

Edward M. Silverstein, for complainant. 

M. Bruce Peele, Dallas, Texas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted by a Notice to Show Cause and 
Complaint filed on March 14, 1985, by the Acting Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. 

The proceeding was brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.; hereafter referred to as the “Act” or “PACA”), 
the Regulations promulgated pursuant to the PACA (7 CFR 46.1 
through 46.45), and the Rules of Practice Governing Formal Adju- 
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dicatory Administrative Proceedings Instituted By the Secretary (7 
CFR 1.130 through 1.151; hereafter called the ‘Rules of Practice”’). 

The facts giving rise to both the disciplinary complaint and the 
notice to show cause are the same. Complainant alleged that Fresh 
Approach, Inc., (hereafter “Fresh Approach” or “respondent’’), vio- 
lated section 2 of the PACA (7 U.S.C. 499b) by failing to make full 
payment promptly of the agreed purchase prices for 36 lots of 
mixed fruits and vegetables, all being perishable agricultural com- 
modities, for a total of $139,697. It was further alleged that re- 
spondent violated the Act by failing to maintain the trust as re- 
quired by Section 5(c) of the Act (7 U.S.C. 499e(c)). 

Respondent filed an answer, on April 8, 1985, in which it denied 
violating the Act. 

An oral hearing was held on May 8, 1985, in Dallas, Texas. Com- 
plainant was represented by Edward M. Silverstein, Esq., Office of 
the General Counsel, U.S. Department of Agriculture, Washington, 
D. C. Respondent was represented by M. Bruce Peele, Esq., Jones & 
Brutshce, 3000 Turtle Creek Plaza, Suite 116, Dallas, Texas. 


PERTINENT STATUTORY PROVISIONS 
1. Sec. 2(4). 


It shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce— 


* * * * * * * 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is received 
in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, 
sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated 
by such broker; or to fail or refuse truly and correctly to 
account and make full payment promptly in respect of any 
transaction any such commodity to the person with whom 
such transaction is had; or to fail, without reasonable 
cause, to perform any specification or duty, express or im- 
plied, arising out of any undertaking in connection with 
any such transaction; or to fail to maintain the trust as re- 
quired under Section 5(c); 


2. Sec. 4(a). 
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(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall 
issue to such applicant a license, which shall entitle the li- 
censee to do business as a commission merchant and/or 
dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions 
of this Act, or is automatically suspended under section 
7(d) of this Act, but said license shall automatically termi- 
nate on any anniversary date thereof unless the annual 
fee has been paid: Provided, That notice of the necessity of 
paying the annual fee shall be mailed at least thirty days 
before the anniversary date: Provided, further, That if the 
annual fee is not paid by the anniversary date the licensee 
may obtain a renewal of that license at any time within 
thirty days by paying the fee provided in section 3(b), plus 
$5, which shall be deposited in the Perishable Agricultural 
Commodities Act fund provided for by section 3(b): And 
provided further, That the license of any licensee shall ter- 
minate upon said licensee, or in case the licensee is a part- 
nership, any partner, being discharged as a bankrupt, 
unless the Secretary finds upon examination of the cir- 
cumstances of such bankruptcy, which he shall examine if 
requested to do so by said licensee, that such circum- 
stances do not warrant such termination; 


3. Sec. 4(d). 


(d) The Secretary may withhold the issuance of a license to 
an applicant, for a period not to exceed thirty days pend- 
ing an investigation, for the purpose of determining (a) 
whether the applicant is unfit to engage in the business of 
a commission merchant, dealer, or broker because the 
applicant ... or in case the applicant is a corporation, 
any officer or holder of more than 10 per cent of the stock, 
prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this Act .. . If 
after the investigation the Secretary believes that the ap- 
plicant should be refused a license, the applicant shall be 
given an opportunity for hearing within sixty days from 
the date of the application to show cause why the license 
should not be refused. If after the hearing the Secretary 
finds that the applicant is unfit to engage in the business 
of a commission merchant, dealer, or broker because the 
applicant . . . or in case the applicant is a corporation, 
any officer or holder of more than 10 per cent of the stock, 
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prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this 
Act . . . the Secretary may refuse to issue a license to the 
applicant. 


4. Sec. 5(c). 


(c\(1) It is hereby found that a burden on commerce in per- 
ishable agricultural commodities is caused by financing ar- 
rangements under which commission merchants, dealers, 
or brokers, who have not made payment for perishable ag- 
ricultural commodities purchased, contracted to be pur- 
chased, or otherwise handled by them on behalf of another 
person, encumber or give lenders a security interest in, 
such commodities, or on inventories of food or other prod- 
ucts derived from such commodities, and any receivables 
or proceeds from the sale of such commodities or products, 
and that such arrangements are contrary to the public in- 
terest. This subsection is intended to remedy such burden 
on commerce in perishable agricultural commodities and 
to protect the public interest. 


(2) Perishable agricultural commodities received by a 
commission merchant, dealer, or broker in all transac- 
tions, and all inventories of food or other products derived 
from perishable agricultural commodities, and any receiv- 
ables or proceeds from the sale of such commodities or 
products, shall be held by such commission merchant, 
dealer, or broker in trust for the benefit of all unpaid sup- 
pliers or sellers of such commodities or agents involved in 
the transaction, until full payment of the sums owing in 
connection with such transactions has been received by 
such unpaid suppliers, sellers, or agents. Payment shall 
not be considered to have been made if the supplier, seller, 
or agent receives a payment instrument which is dishon- 
ored. The provisions of this subsection shall not apply to 
transactions between a cooperative association (as defined 
in section 15(a) of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)), and its members. 


(3) The unpaid supplier, seller, or agent shall lose the 
benefits of such trust unless such person has given written 
notice of intent to preserve the benefits of the trust to the 
commission merchant, dealer, or broker and has filed such 
notice with the Secretary within thirty calendar days (i) 
after expiration of the time prescribed by which payment 
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must be made, as set forth in regulations issued by the 
Secretary, (ii) after expiration of such other time by which 
payment must be made, as the parties have expressly 
agreed to in writing before entering into the transaction, 
or (iii) after the time the supplier, seller, or agent has re- 
ceived notice that the payment instrument promptly pre- 
sented for payment has been dishonored. When the parties 
expressly agree to a payment time period different from 
that established by the Secretary, a copy of any such 
agreement shall be filed in the records of each party to the 
transaction and the terms of payment shall be disclosed on 
invoices, accountings, and other documents relating to the 
transaction. 


(4) The several district courts of the United States are 
vested with jurisdiction specifically to entertain (i) actions 
by trust beneficiaries to enforce payment from the trust, 
and (ii) actions by the Secretary to prevent and restrain 
dissipation of the trust. 


5. Sec. 8(a). 


(a) Whenever (a) the Secretary determines as provided in 
section 6 that any commission merchant, dealer, or broker 
has violated any of the provisions of section 2, or (b) any 
commission merchant, dealer, or broker has been found 
guilty in a Federal court of having violated section 14(b) of 
this Act, the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the li- 
cense of such offender for a period not to exceed ninety 
days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the of- 
fender. 


PERTINENT REGULATIONS 
1. 7 CFR 46.2(aa). 


‘Full payment promptly’ is the term used in the [PACA] in 
specifying the period of time for making payment without 
committing a violation of the [PACA]. ‘Full payment 
promptly,’ for the purpose of determining violations of the 
[PACA], means: 


* * 
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(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted. 


* * * * * * * 


(11) Parties who elect to use different times of payment 
than those set forth in paragraphs (aa)(1) through (10) of 
this section must reduce their agreement to writing before 
entering into the transaction and maintain a copy of the 
agreement in their records. If they have so agreed, then 
payment within the agreed upon time shall constitute ‘full 
payment promptly’, Provided, That the party claiming the 
existence of such an agreement for time of payment shall 
have the burden of proving it. 


2. 7 CFR 46.46. 


(a) Scope. The requirements of this section cover all trans- 
actions existing as of and entered into on or after the ef- 
fective date of these regulations which have been issued 
pursuant to Pub. L. 98-273. 


* * * * * * * 


(c) Trust Assets. The trust is made up of perishable agricul- 
tural commodities received in all transactions, all invento- 
ries of food or other products derived from such perishable 
agricultural commodities, and all receivables or proceeds 
from the sale of such commodities and food or products de- 
rived therefrom. Trust assets are to be preserved as a non- 
segregated ‘floating’ trust. Commingling of trust assets is 
contemplated. 


* * * * * * * 


(e) Trust Maintenance. (1) Commission merchants, dealers 
and brokers are required to maintain trust assets in a 
manner that such assets are freely available to satisfy out- 
standing obligations to sellers of perishable agricultural 
commodities. Any act or omission which is inconsistent 
with this responsibility, including dissipation of trust 
assets, is unlawful and in violation of Section 2 of the Act. 
(7 U.S.C. 499b). 


* * 
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FINDINGS OF FACT 


1. Respondent is a Texas corporation whose mailing address is 
13789 Noel Road, Suite 105, Dallas, Texas 75240. 

2. Pursuant to the licensing provisions of the PACA, license 
number 821814 was issued to respondent on September 2, 1982. 
This license terminated on September 2, 1984, pursuant to Section 
4(a) of the PACA (7 U.S.C 499d(a)), when respondent failed to pay 
the required annual license fee. However, although it did not hold 
a valid and effective license as required by Section 3 of the PACA 
(7 U.S.C. 499c), respondent continued to operate subject to the 
PACA during the time involved herein. 

3. During the period November through December 1984, respond- 
ent purchased, received, and accepted 36 lots of mixed fruits and 
vegetables, all being perishable agricultural commodities, from two 
sellers ! in interstate and foreign commerce, but failed to make full 
payment promptly of the agreed purchase prices, or balances there- 
of, in the total amount of $139,697. The details of these transac- 
tions are more fully set forth in paragraph 6 of the Notice to Show 
Cause and Complaint. 

4. Standard Fruit and Vegetable Co., Inc., one of the sellers noted 
in Finding 3 (hereafter called “Standard”) whose invoices were 
unpaid by respondent, sought to invoke the trust provisions of the 
PACA. On December 5, 1984, Standard sent notices to respondent 
and PACA authorities of its invocation of the trust. (Cx-5). 

The time of payment for produce between Standard and respond- 
ent was 7 days (Cx 8, Tr-19 thru 36; and Tr. p. 260). 

During an investigation and review of respondent’s records (Jan- 
uary 2-3, 1985), it was disclosed by one of respondent’s officials to 
the PACA investigator that respondent was unable to pay Stand- 
ard at that time (Tr. pp 79-80). 

5. On February 13, 1985, respondent filed a voluntary petition 
pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. 1101 et 
seq.), with the United States Bankruptcy Court for the Northern 
District of Texas, docketed as Case No. 385-30293. 

For a short period of time after respondent filed the bankruptcy 
petition, Standard continued to furnish respondent with produce on 
a c.o.d. basis (Tr. p. 160) 

6. In determining amounts due and owing respondent’s two sup- 
pliers of produce, the PACA investigator examined respondent’s in- 
voices, and receiving records maintained by Standard and Market- 


1 Standard Fruit and Vegetable Co., Inc., and Marketing Distributing Co., Inc. 
(hereafter called “Marketing”’). 
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ing to ascertain and delete non produce items not covered by the 
Act and produce items not in interstate commerce. 

Produce items obtained by the two suppliers from sources outside 
the state of Texas and sold to respondent constitute respondent’s 
obligations under the PACA as reflected in Finding 3 and para- 
graph 6 of the Complaint and Notice to Show Cause. (Tr. pp. 92-93, 
133-138, 145-148, 156-163). 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
of the agreed purchase prices for the 36 lots of mixed fruits and 
vegetables it purchased, received, and accepted, in interstate and 
foreign commerce in the total amount of $139,697, as is more spe- 
cifically detailed in paragraph 6 of the Notice to Show Cause and 
Complaint, and its failure to maintain the trust as required by sec- 
tion 5(c) of the PACA, constitute violations of section 2 of the 
PACA (7 U.S.C. 499b). Such violations of the Act demonstrate re- 
spondent’s lack of fitness for a license under the Act to engage in 
the business of a commission merchant, dealer or broker. 


I 


As noted earlier, this is a combined notice to show cause and dis- 
ciplinary proceeding brought pursuant to sections 4 and 8 of the 
PACA (7 U.S.C. 499d and 499h). The PACA was enacted to regulate 
and control the handling of fresh fruits and vegetables. Its passage 
was occasioned by the severe losses that shippers and growers were 
suffering due to unfair practices on the part of commission mer- 
chants, dealers, and brokers. Its primary purpose was to provide a 
practical remedy to small farmers and growers who were vulnera- 
ble to the sharp practices of financially irresponsible and unscrupu- 
lous brokers in perishable agricultural commodities. Enforcement 
of the Act is effectuated through a system of licensing with penal- 
ties for violation. Complementary to this enforcement scheme, the 
Secretary is provided the authority to refuse to issue a license to 
an applicant who has committed the kind of acts which are prohib- 
ited under the PACA. 

There are two matters for consideration in a disciplinary pro- 
ceeding: 1. to determine whether respondent did violate section 2(4) 
of the PACA (7 U.S.C. 499(b)(4)); and 2. where such violations exist, 
to further determine what sanction should be imposed as a conse- 
quence thereof. 

Additionally, this is a Notice to Show Cause proceeding to deter- 
mine whether the respondent is fit for the issuance of a PACA li- 
cense arising from the Secretary’s initial denial of a PACA license 





FRESH APPROACH 
Volume 44 Number 5 


to respondent. Because of this initial denial, respondent was given 
the opportunity to show cause why his application should not be 
denied. The burden of proof in such proceedings initially falls upon 
the complainant who must demonstrate good reason why the li- 
cense application is being challenged. However, once the complain- 
ant has provided such good reason, the burden of proof shifts to the 
applicant (denoted respondent in this type of proceeding) to show 
cause why his application should be granted. In re: Pappas 
Produce, 36 A.D. 684, 692 (1977). 


A. Failure to Make Prompt Payment in Violation of the PACA 


Section 2(4) of the PACA (7 U.S.C. 499b(4)) makes it unlawful for 
any commission merchant, dealer, or broker to fail to “make full 
payment promptly” of its obligations with regard to transactions 
involving perishable agricultural commodities made in interstate 
and/or foreign commerce. “Full payment promptly” is defined by 
the Department’s regulations (7 CFR § 46.2(aa)\(5)) as requiring pay- 
ment of the agreed purchase prices for produce within 10 days 
after the day on which the produce is accepted. 

Complainant alleges that the respondent failed to make full and 
prompt payment of the agreed purchase prices with respect to 36 
transactions involving mixed fruits and vegetables, all being per- 
ishable agricultural commodities, in interstate and foreign com- 
merce, for a total of $139,697. The evidence clearly supports com- 
plainant’s allegations. Respondent failed to adduce any facts at the 
hearing to dispute its failure to make payment with regard to these 
36 transactions. 

Respondent’s primary defense was its plan of reorganization 
under the Bankruptcy statute. However, not even its bankruptcy 
petition can serve as a defense against its failures to make prompt 
payment. Zwick v. Freeman, 373 F.2d 110, 115-117 (CA. 2) cert. den., 
389 U.S. 835 (1967); Marvin Tragash Co. v. United States Dept. of 
Agri., 524 F.2d 1255, 1257 (CA 5 1975); Melvin Beene Produce v. Ag- 
ricultural Marketing Serv., 728 F.2d 347 (CA 6 1984). 

Respondent’s failures to make prompt payment are clearly in 
violation of the prohibitions of section 2 of the PACA (7 U.S.C. 
499b). Atlantic Produce, 35 A.D. 1631 (1976), aff'd mem., 568 F.2d 
772 (CA 4), cert. den., 489 U.S. 819 (1978). Moreover, the numerous 
violations committed by respondent constitute flagrant and repeat- 
ed violations of the PACA. American Fruit Purveyors v. United 
States, 630 F.2d 370 (CA 5 1980); G. Steinberg & Son, Inc., 32 A.D. 
236 (1978), aff'd sub. nom., George Steinberg and Son, Inc. v. Butz, 
supra, 491 F.2d 988 (CA 2) cert. den. 419 U.S. 830 (1974). 

In the post hearing brief, respondent argues that: 
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it was not given a warning and opportunity to cure its 
violations (Brief p. 9); 


there was no proof of a “failure or refusal to truly ac- 
count” (Brief pp. 8-9);and 


it did not purchase agricultural commodities in inter- 
state commerce (Brief pp 5-7). 


1. The initiation of this proceeding did not require giving re- 
spondent a prior warning letter and opportunity to cure its viola- 
tions. Respondent was not entitled to such warning because such 
notice is only required in proceedings involving the withdrawal, 
suspension, or revocation of a license. Here respondent is not li- 
censed. In re Produce Brokers, Inc. 41 A.D. 2247 (1982). 

Even if respondent were licensed, respondent’s violations were 
willful and such notice is not required under the Rules of Practice 
or Administrative Procedure Act. 5 USC 558 (c). For example, re- 
spondent’s management knew or should have known that it could 
not make prompt payment for the large amount of perishables it 
ordered, yet it continued to make purchases. Respondent was 
aware of the Act’s requirements yet it continued to buy knowing 
that each purchase would result in another violation. It should 
have made sure that it had sufficient capitalization with which to 
operate. It did not and, consequently, Fresh Approach could not 
pay its suppliers. Under these circumstances, Fresh Approach 
clearly operated in careless disregard of the payment requirements 
of the PACA, and respondent’s violations were willful. A violation 
is willful if, irrespective of evil motive or erroneous advice, a 
person intentionally does an act prohibited by a statute or if a 
person carelessly disregards the requirements of a statute. G. Stein- 
berg & Son, supra, 32 A.D. 236, 263-269; Goodman v. Benson, 286 
F.2d 896, 900 (CA 7 1961). 

2. Respondent argues in its brief that: “unfair conduct is estab- 
lished when the government demonstrates a (1) failure or refusal to 
truely and correctly account, and (2) failure to make full payment 
promptly”; and complainant “has never asserted, nor proven that 
Fresh Approach ‘failed or refused to truly and correctly account”. 

Prompt payment violations of the PACA need not be linked to 
failures to account. Marvin Tragash Co. v. USDA, supra., 524 F.2d 
at 1258; In re Zeiter Food Corp., 36 A.D. 1430, 1436; and In re A. 
Pellegrino & Sons, Inc., PACA Docket No. 2-6698, August 21, 1985, 
slip opinion pp. 3 (FN 1), 6. 

3. The respondent argues that, since its purchases were made 
from other Texas dealers, these purchases were not made in inter- 
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state commerce. Respondent however ignores the fact that all of 
the produce involved in this case originated outside the State of 
Texas. (Finding of Fact 6). Accordingly, its purchases must be 
deemed to have been made in the course of interstate commerce.” 
See: C.B. Foods, Inc., 40 A.D. 961, 966-968 (1981), aff'd mem., 681 
F.2d 804 (CA 3), cert. den., 103 S. Ct. 70 (1982): resales of produce 
within the Commonwealth of Pennsylvania were still within the 
course of interstate commerce. 

In In re Benny Davila, 36 A.D. 696, 703 (1977), the Judicial Offi- 
cer held: 


Under the facts that were developed at the hearing, after 
the lapse of his license, respondent continued to obtain 
fruits and vegetables grown outside the State of Texas for 
his Texas accounts by either purchasing them from other 
produce companies (such as Alex’s Produce (Tr. 8-16)), or 
by obtaining them through a fruit and vegetable broker 
(such as Willson Davis Company (Tr. 18-30)). The commod- 
ities included, by way of example, Washington pears (Tr. 
12), Idaho potatoes (Tr. 25) and produce from California, 
Arizona and Florida. Despite the fact that the orders for 


out-of-state produce were given by intermediaries, respond- 
ent continued to act in the capacity of a dealer. . . . under 
these circumstances, respondent was buying and selling 
perishable agricultural commodities ‘normally in such cur- 
rent of commerce’ and was required by the Act to have a 
license. Inasmuch as he did not, ‘prior to the date of the 
filing of the application (he) engaged in . . . (a) practice of 


2 “The term ‘interstate or foreign commerce’ means commerce between any State 
or Territory, or the District of Columbia and any place outside thereof; or between 
points within the same State or Territory, or the District of Columbia but through 
any place outside thereof; or within the District of Columbia.” 7 U.S.C. 499a(3) 


* * * * * * * 


“A transaction in respect of any perishable agricultural commodity shall be con- 
sidered in interstate or foreign commerce if such commodity is part of that current 
of commerce usual in the trade in that commodity whereby such commodity and/or 
the products of such commodity are sent from one State with the expectation that 
they will end their transit, after purchase, in another, including, in addition to cases 
within the above general description, all cases where sale is either for shipment to 
another State, or for processing within the State and the shipment outside the State 
of the products resulting from such processing. Commodities normally in such cur- 
rent of commerce shall not be considered out of such commerce through resort being 
had to any means or device intended to remove transactions in respect thereto from 
the provisions of this chapter.” 7 U.S.C. 499a (8). 
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the character prohibited by the Act,’ and on that ground a 
license may now be refused him (7 U.S.C. § 499d(d)). 


Moreover, in a related ruling on this point, Bankruptcy Judge 
John C. Ford ruled, In re Fresh Approach, Case No. 385-30293-F-11 
(July 25, 1985) at pages 30-31 of his Memorandum Opinion: ® 


In the case at bar, Debtor [the respondent herein] has pur- 
chased produce from SF&V, [Standard Fruit & Vegetable], 
to be shipped from a warehouse in Dallas to Debtor’s retail 
outlets in the same city. The evidence has clearly shown, 
however, that the majority of said produce had originally 
come from out-of-state sources. Interstate commerce was 
therefore affected, and the transactions were properly sub- 
ject to Congressional regulation. * * * Debtor was clearly 
a purchaser in interstate commerce as contemplated by 
the PACA.” 


Even though respondent purchased from other Texas dealers, re- 
spondent’s produce purchases originated outside the State of Texas 
and were made in interstate commerce. 


B. Failure to Maintain the Trust 


The PACA, as amended by P.L. 98-273 (May 7, 1984) provides 
that it is a violation of section 2(4) of the Act for a commission mer- 
chant, dealer, or broker to “fail to maintain the trust as required 
under section 5(c).” The latter section requires that commission 
merchants, dealers, and brokers hold all produce received, all in- 
ventories of food or other products derived from produce, and any 
receivables or proceeds from the sale of produce or proceeds de- 
rived therefrom in trust for the benefit of all unpaid suppliers or 
sellers of produce until full payment has been made. In so amend- 
ing the PACA, the Congress found that it was a burden on inter- 
state commerce for commission merchants, dealers and brokers to 
encumber the produce which they purchase, or otherwise handle, 
before they made payment for it, and further found that such en- 
cumbrance was “contrary to the public interest.” 7 U.S.C. 
§ 499e(c)(1). 

The Regulations issued to implement this new section of the Act 
provide, in pertinent part, 7 CFR § 46.46(e), that commission mer- 
chants, dealers and brokers are required to maintain trust assets in 
such a manner so that they are “freely available to satisfy out- 
standing obligations to sellers of’ produce. 7 CFR § 46.46(e) further 


3 A copy is attached as Appendix C of Complainant’s reply brief. Other related 
decisions by Judge Ford on this matter are reported at 48 B.R. 926 and 49 B.R. 494. 
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provides that acts or ommissions which are “inconsistent with this 
responsibility, including dissipation of trust assets, is unlawful and 
in violation of section 2 of the Act (7 U.S.C. 499b).” 

The record of this proceeding contains ample evidence to show 
that respondent has failed to maintain the trust required by sec- 
tion 5(c) the Act. See, TR pp. 79-80, 180-181, 189-197, and 250-251; 
and CX 3, 5, 6, 7, and 13. For example, the record reflects that al- 
though respondent owed the two sellers listed in the complaint ap- 
proximately $140,000 it failed to maintain ample funds in its bank 
account to pay the two sellers, and also failed to have sufficient 
produce in inventory to match the value of its produce payables. 
Respondent’s failure to do one or the other, or a combination there- 
of, violates the Act’s requirement that it maintain a trust fund for 
the benefit of its unpaid produce sellers. Its failure to maintain this 
trust is a violation of Section 2(4) of the Act as it is amended by 
P.L. 98-273. 

Respondent argues in its brief, pp. 12-14, that the complainant 
failed to prove that it did not maintain the trust required by § 5(c) 
of the PACA because the record reflects that it always had suffi- 
cient monies in its checking account to make payment to the trust 
beneficiaries. However, evidence in the record indicates that re- 
spondent did not maintain a static balance in its checking account 
during this period of time. (Tr. pp. 189-197). Respondent’s agents 
reported to the Department’s investigator that “its account would 
show practically no balance, as the bank was telephoned each 
morning and checks are written or released according to the daily 
deposits.” (Tr. p. 192). Its agents further reported to the Depart- 
ment’s investigator that its daily balance varied from overdrawn 
(November 28, 1984) to $298,958.00 (December 26, 1984). Respond- 
ent’s bank account was merely a conduit for transfer of funds be- 
tween its customers and its suppliers. 

Moreover, the only other trust assets maintained by respondent 
was its inventory. The record reflects that its produce inventory 
(about 30% of total inventory) fluctuated from $75,000 to $105,000. 
(TR 251). This was not sufficient to pay the trust beneficiaries. 

Considering that respondent’s trust obligation approximated 
$140,000, that it never held sufficient trust assets to cover this 
amount, and its bankruptcy, it must be determined that respond- 
ent failed to maintain the trust required by § 5(c) of the PACA. 


IT 


Respondent’s Brief raises other issues for consideration concern- 
ing: A. the authority of the Acting Director to initiate the com- 
plaint (Brief p. 3); B. whether respondent is a commission mer- 
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chant, dealer, or broker (Brief p. 4); and C. whether respondent was 
accorded administrative due process (Brief pp. 9-11). 

A. Respondent argues that the Acting Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, is not authorized to 
bring this action. This argument is not meritorious. Marvin Tra- 
gash Co. v. United States Dept. of Agr., supra, 524 F.2d at 1258 and 
George Steinberg and Son, Inc., v. Butz, supra, 491 F.2d at 993: 
“Under this 1968 organization set forth in 33 Fed. Reg. 10750 et 
seg., the director of the Fruit and Vegetable Division, therefore, 
has the authority to administer PACA and consequently the power 
to initiate disciplinary proceedings under it.” 

B. Respondent argues that the complainant has failed to prove 
that it was a “dealer” as such is defined in the PACA. 

The Act, 7 U.S.C. § 499a (6), defines “dealer” as follows: “The 
term ‘dealer’ means any person engaged in the business of buying 
or selling in wholesale or jobbing quantities, as defined by the Sec- 
retary, any perishable agricultural commodity in interstate or for- 
eign commerce, except that * * * (B) no person buying any such 
commodity solely for sale at retail shall be considered as a ‘dealer’ 
until the invoice cost of his purchases of perishable agricultural 
commodities in any calendar year are in excess of 
$230,000; * * * Any person not considered as a ‘dealer’ under 
clauses (A), (B), and (C) may elect to secure a license under the pro- 
visions of section 3 of this title, and in such case and while the li- 
cense is in effect such person shall be considered as a ‘dealer.’ ”’ 

Respondent claims that complainant failed to establish that re- 
spondent “purchased [perishable] agricultural commodities in 
excess of $230,000 in the year 1984.” Respondent, however, ignores 
the evidence in the hearing record which demonstrates that re- 
spondent failed to make prompt payment in the total amount of 
$139,697.00 for produce purchased during the period November 10, 
1984, through December 4, 1984, a 25 day period of time. It follows 
then, that if it purchased this amount of produce in only 25 days, 
respondent must have purchased far in excess of $230,000 during 
the entire calendar year 1984. This is sufficient to show that re- 
spondent was a “dealer” as defined in the PACA. 

C. Respondent claims it was denied ‘administrative due process” 
because: (1) it was not given warning and an opportunity to “cure” 
its violations; (2) no prehearing conference was held; and (8) the 
hearing was not postponed. 

The matter of the warning letter was covered earlier in this deci- 
sion. 

Respondent claims that its rights were violated because no pre- 
hearing conference was held. Here, there was no need for such con- 
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ference nor was it requested. The complaint was clear, concise, and 
sufficiently detailed to inform respondent of the alleged violations. 
Thus, respondent’s research was limited to a review of its own 
records to ascertain whether or not payment was made for the 
produce purchased. The purpose of a prehearing conference is to 
expedite not delay a hearing. The tenor of respondent’s April 8, 
1985 motion to strike was: Issue a license but delay the hearing. 
There was no request in the motion for a prehearing conference. 

Lastly, respondent claims that it was prejudiced because its 
motion for a continuance was not granted. Such a claim is not con- 
sistent with its request that this “matter be set down for hearing” 
in its answer. Respondent was operating without a PACA license 
and had submitted an application for a PACA license. Pursuant to 
7 U.S.C. § 499d, the hearing was required to be held within 60 days 
of the Department’s receipt of its application, or not later than 
May 10, 1985, to permit respondent to show cause why such appli- 
cation should be granted. Contrary to its assertion in its Brief, page 
10, respondent never waived this right to a prompt hearing, in its 
prehearing motion, answer, or at the hearing. See argument of 
counsel and ruling, Tr. pp. 9-33. 

In any event, there is no showing that respondent was prejudiced 
by the denial for a continuance. 


III 


As sanction for violation of section 2(4) of the PACA, complain- 
ant seeks a finding that respondent committed repeated and fla- 
grant violations of the Act. Complainant correctly argues that the 
factors which support such a finding consist of the number of viola- 
tions involved (36); the amount of money involved ($139,697); the se- 
riousness of the respondent’s failures to make prompt payment and 
its failure to maintain the trust required by section 5(c) of the Act; 
the impact of the violations on the produce industry; the respond- 
ent’s poor financial condition; respondent’s poor management; and, 
the Secretary’s interest in ensuring that all members of the indus- 
try are able to continue to rely on the faithful compliance by other 
licensed industry members with the Act. See, Rock Island Fruit 
Co., 39 A.D. 1171, 1176 (1980). 

Ample precedent supports the complainant’s request for sanc- 
tion. See e.g. The Connecticut Celery Co., 40 A.D. 1131 (1981); and 
Nicholas J. Zerillo, Inc., 42 A.D. 403 (1983). Based on the record of 


4 As noted earlier, it is not necessary that a finding be made that respondent’s 
violations were also willful as requested in the Notice to Show Cause and Complaint 
since no license suspension or revocation is being sought. 
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this proceeding and Departmental precedent, the order herein wiil 
contain a finding that respondent committed repeated and flagrant 
violations of the Act, and that such a finding be published. 

In addition to the disciplinary proceeding, this is a Notice to 
Show Cause proceeding arising from the Secretary’s initial denial 
of a PACA license to respondent. The complainant’s evidence estab- 
lished that respondent has violated section 2(4) of the PACA by 
failing to make prompt payment with regard to $139,697 worth of 
mixed fruits and vegetables, and by failing to maintain the trust 
required by section 5(c) of the Act. Such evidence establishes ade- 
quate reason why the respondent’s license application should be 
denied. 

Respondent did not refute any of the complainant’s evidence. In 
its defense, it presented two witness. Respondent’s first witness was 
Mr. Jim Mayer. Mr. Mayer is a business consultant who was 
brought in by respondent’s management after the PACA violations 
occurred. Mr. Mayer’s testimony concerned the possibilities of re- 
spondent’s existence after a bankruptcy reorganization and pay- 
ment to its produce creditors. Mr. Mayer testified that he believes 
that if certain events occur, if respondent is able to operate and 
able to obtain certain profits, the respondent’s produce creditors 
may receive full payment some time in the future, assuming re- 
spondent can gain approval of such a plan of arrangement from re- 
spondent’s non-produce creditors and the bankruptcy court. 

Respondent’s second witness was Mr. Daniel K. Furr, its presi- 
dent. Mr. Furr testified that he believed that Market Distributing 
and Standard Fruit & Vegetable (the two sellers noted in Finding 
of Fact 3) were selling to respondent on a c.o.d. (cash on delivery) 
basis during November and December 1984. Mr. Furr was unable 
to explain why the invoices from these two companies reflected the 
terms as being “ten days net,” in the case of Market and “net 
seven days,” in the case of Standard. Moreover, since respondent 
did in fact fail to pay for the 36 transactions as alleged in the com- 
plaint, the terms of sale would have required that payment be 
made upon delivery of the produce. (See Findings of Fact 4 and 5). 
Respondent’s argument that the money it paid these sellers should 
have been applied against the transactions which are the subject of 
this action rather than older transactions (see Tr.page 240) does not 
help respondent. Grounds for this action lie in respondent’s failure 
to make prompt payment for produce. Presumably this action 
would have been brought even were it the older transactions for 
which respondent was in default. 

Complainant presented, in addition to the evidence establishing 
Fresh Approach’s violations of the PACA, the testimony of Mr. 
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James R. Frazier. Mr. Frazier, as part of his duties as Head of the 
Trade Practices Section of the P.A.C.A. Branch, reviews certain of 
the PACA license applications and makes recommendations to the 
Chief of the Branch as to whether the license ought to be granted. 
He recommended that the license be denied for the following rea- 
sons: (1) Fresh Approach’s numerous failures to make prompt pay- 
ment; (2) the lengthy period of time during which the failures to 
pay occurred; (3) the large amount of money involved and; (4) Fresh 
Approach’s failure to maintain the trust as required by section 5(c) 
of the PACA. 

Further, it has been established previously that the issuance of a 
PACA license to an applicant is accepted by the industry as an at- 
testation that the Secretary believes that the applicant will comply 
with the requirements of the Act. V.P.C., Inc., 41 A.D. 734, 744-745 
(1982). Certainly the prior history and current financial status of 
the respondent justifies the denial of a license to respondent. 

For the foregoing reasons, the following order is issued. 


ORDER 


Respondent, Fresh Approach, Inc., has committed repeated and 
flagrant violations of § 2(4) of the Perishable Agricultural Commod- 


ities Act, 1930, as amended (7 U.S.C. § 499b(4)). 

The facts and circumstances set forth above shall be published. 

The application for a license made pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. §499a et seg.) by respondent, Fresh Approach, Inc., is 
denied. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice, this Decision will become final 
without further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within 30 days 
after service as provided in section 1.145 of the Rules of Practice (7 
CFR § 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final October 14, 1985.—Ed.] 
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MISCELLANEOUS DISCIPLINARY DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


In re: A. PELLEGRINO & Sons, Inc. PACA Docket No. 2-6693. Order 
issued September 11, 1985. 


STAY ORDER 


The order previously issued in this case is hereby stayed pending 
the outcome of proceedings for judicial review. 


In re: Cart D. Curtrone, d/b/a JosepH A. CutTtrong Co. PACA 
Docket No. 2-6761. Order issued September 19, 1985. 


STAY ORDER 


The order previously issued in this case is hereby stayed pending 
the outcome of proceedings for judicial review. 


In re: Vec-Mix, Inc. PACA Docket No. 2-6612. Order issued Sep- 
tember 25, 1985. 


The Judicial Officer dismissed respondent’s petition to reconsider and to reopen the 
hearing. Since respondent’s arguments raise no points that would have any possibil- 
ity of reducing the violations to a de minimis status, detailed discussion of respond- 
ent’s contentions is not necessary. A petition to reopen for newly discovered evi- 
dence must be filed prior to the issuance of the Judicial Officer’s decision. 


ORDER DENYING PETITION TO RECONSIDER AND TO REOPEN HEARING 


Respondent’s Petition to Reconsider in the main raises issues 
that were previously presented in its briefs, and it is denied for the 
reasons set forth in the previous decision. Respondent complains 
that the Judicial Officer’s decision does not explicitly deal with all 
of its contentions, but, by adopting the ALJ’s decision, the Judicial 
Officer, in effect, held that all of the ALJ’s rulings were correct 
and that respondent raised no issues requiring additional discus- 
sion other than the discussion following the ALJ’s conclusions. 

Although the complaint alleges that respondent failed to pay 
promptly six sellers over $70,000 for 50 lots of perishable fruits and 
vegetables, the “same order would be issued in this case unless the 
proven violations were de minimis” (Decision and Order at 15-16). 
Respondent raises no arguments that would have any possibility of 
reducing the violations to a de minimis status and, therefore, de- 
tailed discussion of respondent’s contentions is not necessary. 
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Respondent petitions to reopen the proceeding, alleging that it is 
in the possession of “newly discovered evidence.” But, under our 
Departments rules of practice, a petition to reopen a hearing must 
be filed “prior to the issuance of the decision of the Judicial Offi- 
cer” (7 CFR § 1.146(a)(2)). Accordingly, the petition is denied be- 
cause it was not timely filed. But even if it could be considered 
under our rules of practice, the petition would be denied for the 
reasons set forth in Complainant’s Response to Respondent’s “Peti- 
tion to Reconsider the Decision of the Judicial Officer.” For the 
foregoing reasons, the petition to reconsider and to reopen is 
denied. 


In re: REEVEs Propuce, Inc. PACA Docket No. 2-6213. Order issued 
October 3, 1985. 


STAY ORDER 


The order previously issued in this case is hereby stayed pending 
the outcome of proceedings for judicial review. 
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REPARATION DECISIONS 


C. H. Rospinson CoMPpANy v. BEN VASQUEZ PRopucE INc. PACA 
Docket No. 2-6893. Decided September 26, 1985. 


Admission of indebtedness. 


Andrew Y. Stanton, Presiding Officer. 
Owen Gleason, Eden Prairie, Minnesota, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $63,383.90 in con- 
nection with a shipment of produce in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant at the 
time the complaint was filed. However, respondent alleged that is 
was making payments to complainant to reduce this indebtedness, 
pursuant to an agreement with complainant. Complainant has 
denied agreeing to any payment schedule, but admits that respond- 
ent’s indebtedness has been reduce to $48,592.20. Accordingly, the 
issuance of an order for this amount, without further procedure, is 
appropriate pursuant to section 47.85(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, C. H. Robinson Company, is a corporation whose 
address is 7525 Mitchell Road, Eden Prairie, Minnesota 55343. Re- 
spondent, Ben Vasquez Produce, Inc., is a corporation whose ad- 
dress is 800 Booth Street, Houston, Texas 77709. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $48,592.20. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$48,592.20, with interest thereon at the rate of 13 percent per 
annum from January 1, 1985, until ‘paid. 

Copies of this order shall be served upon the parties. 
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Akin & PorTER Propuce, INc. v. FARMERS SALES OF TExas, INC. 
PACA Docket No. 2-6918. Decided September 26, 1985. 


Admission of indebtedness. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,678.00 in con- 
nection with shipments of okra in interstate commerce. A copy of 
the formal complaint was served upon respondent, which filed an 
answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.9(d)). 

Complainant, Akin & Porter Produce, Inc., is a corporation 
whose address is P.O. Box D, Greenfield, Tennessee 38230. Respond- 
ent, Farmers Sales of Texas, Inc., is a corporation whose address is 
P.O. Box 4624, McAllen, Texas 78501. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $7,678.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, $7,678.00 
with interest thereon at the rate of 13 percent per annum from 
March 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 5 


SEQUOIA ENTERPRISES, INC. v. FAULKNER & STORM INTERNATIONAL. 
PACA Docket No. 2-6610. Decided September 27, 1985. 


Contract assignment—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $11,100.00 in con- 
nection with the shipment in foreign commerce of two van loads of 
oranges. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
However, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sequoia Enterprises, Inc., is a corporation whose 
address is 150 W. Pine Street, Exeter, California. 

2. Respondent is a partnership composed of James N. Faulkner 
and Jonathan R. Storm, doing business as Faulkner & Storm Inter- 
national, whose address is P.O. Box 4323, Salinas, California. At 
the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about January 21, 1983, complainant sold to respondent 
two van loads, each containing 500 cartons of size 88, and 500 car- 
tons of size 113 oranges. The size 88 oranges were sold at a price of 
$5.80 per carton, and the size 113 oranges were sold at a price of 
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$5.30 per carton, for a total price for the two van loads of 
$11,100.00. Contract destination for the oranges was Hong Kong. 

4. On or about January 21, 1983, complainant shipped the or- 
anges from Terra Bella, California by truck and ocean vessel to re- 
spondent’s customer in Hong Kong. 

5. The vessel arrived at the port of discharge in Hong Kong on 
February 17, 1983, and the goods were landed at the port of dis- 
charge on February 18, 1983. On February 25, 1983, the oranges 
were surveyed by Gilman & Company Ltd, agents for Lloyd’s. The 
survey stated in relevant part as follows: 


On our attendance, we found the flooring of Container 
No. KKLU 501135-7 was flooded with water (possibly due 
to the mal-functioning of the coolier (sic.) unit during de- 
frost operation), and the cartons stowed in the bottom tiers 
were wetted by water. 


Subsequently, all the cartons were devanned in our pres- 
ence and carefully examined by us jointly with the Ship- 
ping Company’s surveyors, Messrs. Richards, Brooks Inter- 
national Loss Adjusters (H. K.) Ltd., with results as 
under:— 


Ex Container No. KKLU 501135-7 
872 cartons intact and in good order. 


128 cartons badly wetted by water and partly soft- 
ened, but contents in good order. 


Ex Container No. KKLU 504083 
1000 cartons intact and in good order. 


In order to ascretion the condition of the fresh oranges 
in the above (2) containers, (10%) of each count or total 
(100) cartons were picked out by us at random from the 
above (2) containers, opened and contents were carefully 
examined by us and found to be in a similar condition as 
stated below:— 


A number of the fresh oranges in each carton 
with thick and rough peel. Random pieces were 
cut open by us and we found some oranges with 
the interior tissue slightly dried and less of juice, 
also approximately 20% to 25% of the fresh or- 
anges of 113 count were under sizing. 
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Spear temperatures of the commodity were taken by us 
at time of survey and found to be ranging from 42°F to 
44°F, 


The above findings are based on a (10%) random check, 
which in our opinion, can be considered as representing 
the whole lot. 


Cause of Damage:— 


In our opinion, (128) cartons wetted by water was due to 
the mal-functioning of the coolier (sic.) unit during defrost 
operation. Thick and rough peel and under sizing was of 
Poor Quality. 

6. The oranges were accepted by respondent’s customer and re- 
spondent has not paid complainant any part of the purchase price 
of the oranges. 

7. An informal complaint was filed on August 4, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent maintains that shortly after the transaction was con- 
cluded respondent’s partnership was dissolved, and that some type 
of assignment concerning the oranges were made to Boles & Com- 
pany, Inc. Respondent states that such company should be liable 
for any amount which might due on the oranges. However, it is 
clear that complainant contracted with respondent in regard to the 
oranges, and respondent has shown no reason why its contractual 
liability should noi continue. 

Respondent has admitted its purchase of the oranges, and the 
shipment of the oranges to its customer in Hong Kong. Respondent 
has denied acceptance of the oranges in Hong Kong, but the record 
clearly establishes that such oranges were accepted. See Beamon 
Brothers v. Cal Sweet Potato Growers, 38 Agric. Dec. 71 (1979). 

While respondent’s answer does not clearly allege a breach of 
contract as a defense to complainant’s action, the survey report 
covering the oranges might be viewed as establishing a basis for 
such a claim. Such survey shows that a portion of the oranges were 
affected by thick and rough peel and by internal dryness. These 
conditions are factors which are scored against the U.S. grades set 
forth in 7 CFR § 51.1085 et seg. However, the survey does not indi- 
cate any percentage for these defects, and consequently we have no 
way of knowing whether these defects were excessive. The survey 
does state that approximately 20% to 25% of the size 113 oranges 
were undersize. However, the survey does not state how this was 
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determined. The U.S. grade standards allow size 113 count oranges 
to vary from the required size by up to five sixteenths of an inch in 
diameter. In addition 10% of such oranges may vary more than 
five sixteenths of an inch in diameter and still meet the require- 
ments of the size. (See 7 CFR § 51.1094) However, even if these fac- 
tors were taken as indicating a breach of contract on the part of 
complainant, respondent has not shown any damages resulting 
from such breach. Respondent did not submit any accounting in 
regard to the resale of the oranges in Hong Kong, and without 
such an accounting there is no way that we can compute damages 
in this case. See Genbroker Corp. v. Super Food Services, 38 Agric. 
Dec. 83 (1979). 

Since respondent accepted the oranges, and has not proven any 
damages resulting from any breach of contract on the part of com- 
plainant, respondent is liable to complainant the full purchase 
price of the oranges or $11,100.00. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $11,100.00, with interest thereon at 
the rate of 13 percent per annum from March 1, 1983, until paid. 
Copies of this order shall be served upon the parties. 


TrICAR SALEs, INc. v. Lou Lonen. PACA Docket No. 2-6708. Decid- 
ed September 27, 1985. 


Damages—Counterclaim—Breach of warranty—Suitable shipping condition— 
Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,648.50 in con- 
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nection with the sale and shipment of two loads of produce to re- 
spondent in the course of interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed a counterclaim in the 
amount of $3,243.00. Complainant filed a reply to the counterclaim, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation prepared by the Department is consid- 
ered to be part of the evidence, as are the verified complaint and 
answer. The parties were given an opportunity to submit additional 
evidence in the form of verified statements and to file briefs. Com- 
plainant submitted an opening statement. Respondent did not 
submit any additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tricar Sales Inc., is a corporation whose address 
is P.O. Box 607, Nogales, Arizona. At the time of the transaction 
involved herein in the counterclaim, complainant was licensed 
under the Act. 

2. Respondent, Lou Loden, is an individual whose address is P.O. 
Box 34, Nogales, Arizona. At the time of the transaction involved 
herein respondent was licensed under the Act. 

3. On December 29, 1983, complainant sold to respondent 180 car- 
tons of cucumbers at $9.00 per carton plus $90.00 palletization, less 
$27.00 for brokerage allowed, for a total of $1,683.00, f.o.b. These 
cucumbers originated in Mexico. 

4, The cucumbers referred to in Finding of Fact 3 were shipped 
to respondent and accepted upon arrival. Respondent has, to date, 
paid $756.00 to complainant for these cucumbers. 

5. On December 30, 1983, complainant sold to respondent 288 car- 
tons of cucumbers and 42 cartons of peppers, for $10.00 per carton, 
plus $165.00 palletization, less $49.50 for brokerage allowed, for a 
total of $3,415.50, f.o.b. These cucumbers and peppers originated in 
Mexico. 

6. Complainant shipped the cucumbers and peppers referred to in 
Finding of Fact 5 to respondent, which accepted them upon arrival. 
Respondent has, to date, paid complainant $1,694.00 for these cu- 
cumbers and peppers. 
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7. A formal complaint was filed on August 22, 1984, which was 
within nine months from when the causes of action herein accrued. 
A counterclaim was filed on December 11, 1984. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving, and accepting 
the cucumbers and peppers which are the subject of the complaint 
herein. Respondent alleges, however, that the produce was of poor 
quality and, as a result, respondent sustained damages of $3,243.00. 
This amount is claimed by respondent in its counterclaim. 

As respondent admittedly accepted the two loads of produce, it 
became liable for their contract price, less damages resulting from 
any breach of warranty by complainant. Respondent bears the 
burden of proving the breach and damages by a preponderance of 
the evidence. Farm Market Service, Inc. v. Albertson's Inc., 42 
Agric. Dec. 429 (1983). As this was an f.o.b. sale, complainant gave 
the implied warranty of suitable shipping condition. See 7 CFR 
§ 46.43(j). However, respondent has not provided any evidence, such 
as an inspection report, to support its assertion that the two loads 
of produce were of poor quality, and thus in breach of warranty. 
We, therefore, must conclude that respondent has failed to sustain 
its burden of proving any breach of warranty on the part of com- 
plainant. Therefore, respondent is liable to complainant for the dif- 
ference between the contract prices of the two loads, totaling 
$5,098.50, and the amount respondent remitted of $3,450.00, or 
$2,648.50. Respondent’s failure to pay this sum to complainant is a 
violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 

As respondent’s counterclaim was based on respondent’s conten- 
tion that the two loads were of poor quality, which we have found 
not to have been the case herein, the counterclaim is without 
merit, and must be dismissed. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $2,648.50, with interest 
thereon at the rate of 18% per annum from February 1, 1984, until 
paid. 

The counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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LEE GLOVER d/b/a Lonc Hitt Farms v. Isaac K. GAutt d/b/a 
Gautt Tomato Co. PACA Docket No. 2-6712. Decided Septem- 
ber 27, 1985. 


Breach of warranty—Duty to minimize loss. 


Where respondent accepted cucumbers even though unhappy about their size, re- 
spondent is liable for purchase price even if this were a breach of warranty. When 
complainant agreed to dispose of them for account of respondent he had duty to use 
reasonable to minimize loss. 


Andrew Y. Stanton, Presiding Officer. 
Richard H. Robertson, Charlotte, North Carolina, for complainant. 
Max L. Childers, Mount Holly, North Carolina, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,210.00 in con- 


nection with the sale of a quantity of cucumbers to respondent in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements as well as to file briefs. Complainant submitted an 
opening statement. Respondent elected not to submit any addition- 
al evidence. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Lee Glover d/b/a Long Hill Farms, is an individ- 
ual whose address is P.O. Box 701, Johns Island, South Carolina. 

2. Respondent, Isaac K. Gault d/b/a Gault Tomato Co., is an indi- 
vidual whose address is 1262 Golf Course Drive, Gastonia, North 
Carolina. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 
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3. On October 10, 1983, complainant sold to respondent 225 cases 
of pickle cucumbers at $9.00 per case and 37 cases of slicing cucum- 
bers at $5.00 per case, for a total sales price of $2,210.00, f.o.b. Re- 
spondent was present at complainant’s place of business when the 
cucumbers were loaded onto respondent’s truck. The cucumbers 
were shipped, in interstate commerce, to respondent, who accepted 
them upon arrival. 

4. On approximately October 12, 1983, respondent called com- 
plainant and stated that respondent’s prospective customer had 
purchased cucumbers elsewhere, and would not buy the cucumbers 
which respondent had bought from complainant. Respondent asked 
complainant if he would sell the cucumbers for him. Complainant 
agreed and sold 70 cases to Bi-Lo, Greenville, South Carolina, at 
$9.00 per case, and one case in Columbia, South Carolina, at $8.00 
per case, for a total of $638.00. The remainder of the cucumbers 
had to be dumped because of spoilage. Complainant incurred ex- 
penses in carrying out the resale consisting of $150.00 for labor, 
$125.00 for gas to Greenville, $26.80 for a motel at Greenville, 
$11.00 for food, and $200.00 for a truck, for a total of $512.80. Com- 
plainant credited respondent with the difference between the 
amount obtained on resale and its expenses, or $125.20, reducing 
the claimed contract price to $2,084.80. 

5. Respondent has failed to pay complainant the $2,084.80 which 
complainant contends is due and owing. 

6. An informal complaint was filed on May 17, 1984, which was 
within nine months from when the cause of action herein accrued. 
A formal complaint was subsequently filed on October 31, 1984. 


CONCLUSIONS 


Respondent admits purchasing, receiving, and accepting the cu- 
cumbers from complainant on October 9, 1983, and, therefore, 
became liable for the agreed upon contract price of $2,210.00, less 
damages resulting from any breach of warranty. Respondent bears 
the burden of proving the breach and damages by a preponderance 
of the evidence. Farm Market Service, Inc. v. Albertson’s Inc., 42 
Agric. Dec. 429 (1983). 

Respondent claims that the cucumbers were of an inferior grade 
and thus rejected by his buyer. However, respondent does not 
allege that any of the cucumbers he received were not of the grade 
which he had ordered. Respondent states in his answer that he was 
present when the cucumbers were loaded at complainant’s place of 
business, and told complainant at that time that the 37 cases of 
size 3b slicing cucumbers would probably be turned down by re- 
spondent’s prospective buyers. Even if we accept the truth of this 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 5 


statement, it does not indicate that respondent did not wish to 
order the size 3b cucumbers, and complainant’s provision of them 
was therefore a breach of warranty. To the contrary, it is clear 
that respondent chose io order these cucumbers, even though he 
may have had reservations about them. We conclude, therefore, 
that respondent has failed to prove the existence of any breach of 
warranty by complainant. 

Respondent also contends that complainant has not suffered any 
damages, as complainant agreed to take back the cucumbers, and 
in fact sold them for at least as much as the contract price in effect 
with respondent. In his sworn opening statement, complainant con- 
tends that on October 12, 1983, he received a call from respondent, 
who told him that his prospective customer had already bought cu- 
cumbers elsewhere, and refused to buy any cucumbers from re- 
spondent. Respondent then asked complainant to take back the cu- 
cumbers and resell them for respondent’s account. Complainant 
states that he sold 70 cases to Bi-Lo in Greenville, South Carolina 
for $9.00 per case, and one case in Columbia, South Carolina, at 
$8.00 per case, for a total of $638.00. Complainant alleges that the 
remaining cucumbers had to be dumped because of spoilage. From 
this $638.00 figure, complainant deducted expenses in connection 
with the resale of $150.00 for labor, $125.00 for gas to Greenville, 
$26.80 for a motel at Greenville, $11.00 for food, and $200.00 for a 
truck, totaling $512.80. Complainant credited respondent with the 
difference between the $638.00 obtained on resale and the $512.80 
paid in expenses, or $125.20, reducing respondent’s indebtedness to 
$2,084.80. It is respondent’s burden, as the buyer, to show that com- 
plainant did not use reasonable care in minimizing the loss caused 
by the buyer himself. See Barbera Packing Corporation v. The 
Grand Union Company, 28 Agric. Dec. 763 (1969). Respondent has 
made no showing of any absence of reasonable care exhibited by 
complainant. 

Respondent’s failure to pay complainant $2,084.80 is a violation 
of section 2 of the Act, for which reparation should be awarded, 
with interest. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $2,084.80, with interest 
thereon at the rate of 13% per annum from November 1, 1983, 
until paid. 

Copies of this order shall be served upon the parties. 
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JAMES Matro & SON v. FEINBERG & Company, Inc. PACA Docket 
No. 2-6726. Decided September 27, 1985. 


F.O.B. sale—Responsibility for stolen commodity—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $462.00 in connec- 
tion with the sale of a quantity of sweet potatoes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Neither party elected to submit 
any additional evidence. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, James Matro & Son, is a partnership, composed 
of James Matro and Gaetano James Matro, whose address is 912 N. 
Third Street, Hammonton, New Jersey. 

2. Respondent, Feinberg & Company, Inc., is a corporation whose 
address is P.O. Box 1555, Annex Station, Providence, Rhode Island. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On December 17, 1983, complainant sold to respondent 42 car- 
tons of U.S. No. 1 sweet potatoes at a price of $11.00 per carton, 
totaling $462.00, f.o.b. 

4. On December 17, 1983, the sweet potatoes were loaded onto a 
truck provided by Ralph Dauito & Sons, Inc., Vineland, New 
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Jersey, and shipped in interstate commerce to respondent’s place of 
business. Upon arrival, respondent’s door was closed. The truck 
driver unloaded the potatoes and left them there. 

5. To date, respondent has not paid complainant any part of the 
$462.00 which complainant claims is due and owing. 

6. An informal complaint was filed on June 4, 1984, which was 
within nine months from when the cause of action herein accrued. 
A formal complaint was subsequently filed on October 5, 1984. 


CONCLUSIONS 


Respondent denies liability, claiming that it never received the 
sweet potatoes it had ordered from complainant. The report of in- 
vestigation contains a letter to the Department from the carrier, 
Ralph Dauito & Sons, Inc., Vineland, New Jersey, which states that 
when the driver arrived at respondent’s place of business, it was 
closed. The driver then unloaded the sweet potatoes and left them 
there. Neither party contests the statement of the carrier and we 
accept it as factual. Therefore, the question to be decided herein is 
which party must bear the loss. 

The record does not disclose whether the contract specified 
“f.o.b.” or “delivered” terms, and the parties do not address this 
issue. However, where a contract does not contain a term explicitly 
allocating loss, it is assumed that an f.o.b. contract is intended. Ace 
Produce Company v. L & M Vegetable Distributors, 35 Agric. Dec. 
1264 (1976). In an f.o.b. contract, the buyer assumes the risk of loss 
in the absence of any breach by the seller. 7 CFR 46.43(i). Where 
the seller is not required to deliver to a particular destination, the 
risk of loss passes to the buyer on delivery to the carrier. CAB 
Produce Company v. Six Flags Produce Company, 37 Agric. Dec. 
1226 (1978); U.C.C. Section 2-509. In this case, the risk of loss 
passed to respondent when the sweet potatoes were properly loaded 
on board the truck. Therefore, if the sweet potatoes were stolen 
after the carrier unloaded them at respondent’s store, which ap- 
pears to be the case, the loss must be borne by respondent. 

Respondent is liable for the unpaid contract price of $462.00, and 
its failure to pay this sum is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $462.00, with interest thereon at the 
rate of 13 percent per annum from January 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


A. Levy & J. ZENTNER Co. v. West Coast PropuceE SALEs, INC. 
PACA Docket No. 2-6880. Decided September 27, 1985. 


Admission of indebtedness. 
Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $14,019.40 in con- 
nection with eight shipments of mixed fruit in interstate com- 
merce. A copy of the formal complaint was served upon respond- 
ent, which filed an answer thereto, admitting the material allega- 
tions of the complaint, including the indebtedness claimed by com- 
plainant. Accordingly, the issuance of an order without further pro- 
cedure is appropriate, pursuant to section 47.8(d) of the Rules of 
Practice (7 CFR 47.8(d)). 

Complainant, A. Levy & J. Zentner Co., is a corporation whose 
mailing address is P.O. Box 938, Reedley, California 93654. Re- 
spondent, West Coast Produce Sales, Inc., is a corporation whose 
mailing address is P.O. Box 3072, Visalia, California 93277. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $14,019.40. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$14,019.40, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 
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West Foopns, INc. v. WEINSTEIN PropuUcE SALEs, Inc. PACA Docket 
No. 2-6896. Decided September 27, 1985. 


Payment of undisputed amount. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed on February 25, 1985. Complainant 
seeks to recover $4,706.75, which amount is alleged to be the total 
purchase price for mushrooms sold to and accepted by respondent 
between October 3 and November 21, 1984. Respondent filed an 
answer to the formal complaint on July 19, 1985, admitting that 
$2,683.51 of the amount claimed by complainant was due and 
owing to complainant on account of the transactions involved 
herein. 

Section 7(a) of the Act (7 U.S.C. § 499g(a)) provides, in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the undisputed amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$2,683.51. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from January 1, 1985, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act, 7 U.S.C. § 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if an order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 
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Bonita PackinG Co., Inc. v. Lookout Mountain Tomato & 
Banana Co., Inc. PACA Docket No. 2-6934. Decided Septem- 
ber 27, 1985. 


Admission of partial liability. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely formal complaint was filed on March 25, 1985. Complainant 
seeks to recover $12,477.00, which amount is alleged to be the total 
purchase price for tomatoes sold to and accepted by respondent in 
January, 1985. Respondent filed an answer to the formal complaint 
on August 15, 1985, admitting that $6,877.00 of the amount claimed 
by complainant was due and owing to complainant on account of 
the transaction involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent's liability 
for the disputed amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$6,877.00. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from March 1, 1985, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 
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Tom BENGARD RAncH, INc. v. GARDEN Propucts, Inc. PACA 
Docket No. 2-6579. Decided September 30, 1985. 


Suitable shipping condition—Breach of warranty—Reparation awarded. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,921.70 in con- 
nection with the sale and shipment of two lots of lettuce in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were also 
given an opportunity to submit additional evidence in the form of 
verified statements as well as to file briefs. Complainant submitted 
an opening statement. Respondent elected not to submit any addi- 
tional evidence. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tom Bengard Ranch, Inc., is a corporation whose 
address is P.O. Box 5156, Salinas, California. 

2. Respondent, Garden Products, Inc., is a corporation whose ad- 
dress is 1780 S.E. Ochoco Street, Portland, Oregon. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. On July 12, 1983, complainant sold to respondent two truck- 
loads of “On Top” brand lettuce at $3.00 per carton, plus $.65 per 
carton cooling, and $.10 per carton brokerage, f.o.b. One trucklot 
consisted of 447 cartons, and the other consisted of 720 cartons, for 
a total contract price of $4,376.25. No grade or weight terms were 
specified. Golden West Produce Distributors, Salinas, California, 
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acted as the broker. Shortly after the sale, complainant sent re- 
spondent an invoice for each load, setting forth the previously 
stated contract terms and containing the following printed lan- 
guage. “All sales f.o.b. no grade contract—good delivery standards 
apply excluding bruising and/or discoloration following bruising.” 
Respondent did not object to the terms stated on these invoices. 

4. On July 138, 1983, the broker issued a “Confirmation of Pur- 
chase” for each load, reflecting the contract terms set forth in 
Finding of Fact 3. On each confirmation was the following printed 
language “All sales f.o.b.—no grade contract: Good delivery stand- 
ards apply excluding bruising and/or discoloration following bruis- 
ing.” Respondent received the confirmations without objection. 

5. The two loads of lettuce were shipped on July 12, 1984, in 
interstate commerce to respondent. The bills of lading stated that a 
temperature of 34°F. was to be maintained during transit. The two 
loads arrived at respondent’s place of business on July 14, 1984, un- 
loaded, and subjected to a federal inspection at 12:56 p.m. The in- 
spection results were found to be as follows, in relevant part: 


WHERE INSPECTED Receivers warehouse. 


Products Inspection: Iceberg Type Head LETTUCE in car- 
tons printed “On Top, Tom Bengard 
Ranch, Inc., Salinas, Ca. 2 dozen 
heads”. Applicant states 875 cartons. 


Condition of Load: Stacked at above location. 


Condition of Pack: Fairly tight to tight. Reasonable short- 
age limit: 53.76 pounds net. Range 
from 46.00 to 60.50, average 51.63 
pounds net. 


Temperature of Products: Ranges from 43 to 48°F. 


Condition: Heads or portions of heads not affected 
by condition defects are fresh and 
crisp. Wrapper leaves: No decay. Head 
Leaves: Average 2% damage by wilted 
leaves. From 3 to 8 heads per carton, 
average 20% damage by yellowish 
brown to light red discoloration fol- 
lowing bruising. No decay. 


Fails to make declared weight account 
of sample unit average below declared 
weight. 
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Applicant states lot originally contained 
1,167 cartons. Net weight reported at 
applicants request. 


6. After receiving the inspection results, respondent contacted 
the broker. The broker relayed this information to complainant, 
which refused to consider any allowance. 

7. A total of $2,454.55 was paid to complainant by respondent, 
leaving $1,921.70 of the contract price unpaid and allegedly owing. 

8. An informal complaint was filed on August 23, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. A formal complaint was subsequently filed on April 16, 1984. 


CONCLUSION 


Respondent admits accepting the lettuce and, therefore, is liable 
for the contract price less damages due to any breach of warranty 
by complainant. Respondent has the burden of proving both the 
breach and damages by a preponderance of the evidence. Santa 
Clara Produce, Inc. v. Caruso Produce Inc., 41 Agric. Dec. 2279 
(1982). 

Respondent claims that the lettuce failed to make U.S. No. 1 
grade when it arrived at its warehouse. As evidence of this, re- 
spondent points to a July 14, 1983, federal inspection, which dis- 
closed condition defects of an average of 2% damage by wilted 
leaves, and 20% damage by discoloration following bruising. The 
inspection also found that the lettuce failed to meet the declared 
weight. 

First, it is apparent that the contracts of sale did not call for U.S. 
No. 1 lettuce. This is clear from complainant’s invoices and the bro- 
ker’s confirmations (Findings of Fact 3 and 4), which explicitly 
state that these were to be no grade contracts. Respondent has 
never denied receiving these documents. Since the lettuce was not 
required to meet a particular grade, and no weight specifications 
were included in the contract, its weight is immaterial as well. 
Therefore, the only issue left to be determined is whether the con- 
dition of the lettuce was such that it violated complainant’s suita- 
ble shipping condition warranty given in this f.o.b. sale (7 CFR 
46.43(j)). Complainant claims that discoloration due to bruising was 
specifically excluded from its warranty. We agree, as complainant’s 
invoices and the broker’s confirmations state that good delivery 
standards are not applicable to damage resulting from bruising or 
discoloration following bruising. Respondent received these docu- 
ments without objection. The findings of the July 14, 1983, inspec- 
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tion thus do not reveal the kind of damage covered by complain- 
ant’s suitable shipping condition warranty. Therefore, respondent 
has failed to sustain its burden of proving any breach of warranty 
on the part of complainant. 

In the absence of any breach of warranty, respondent is liable for 
the agreed contract prices totalling $4,376.25. Respondent’s pay- 
ment of $2,454.55 leaves $1,921.70 still owing, and respondent’s fail- 
ure to pay this amount is a violation of section 2 of the Act, for 
which reparation should awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,921.70, with interest thereon at 
the rate of 13 percent per annum from August 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Noxorta Packers, INc. v. INTERSTATE TRANSPORTATION SERVICE, INC. 
PACA Docket No. 2-6674. Decided September 30, 1985. 


Contractual relationship—Reparation awarded. 


Michael F. Daley, Grand Forks, North Dakota, for complainant. 
Ronald J. Feigh, St. Cloud, Minnesota, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $5,434.00 in connection with a ship- 
ment of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. The amount claimed in the 
formal complaint does not exceed $15,000.00. Therefore, the short- 
ened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence in this case, as is the Department’s report of investigation. 
The parties were given the opportunity to file additional evidence 
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in the form of verified statements. The complainant filed an open- 
ing statement. Respondent did not file any verified statements. Al- 
though given an opportunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nokota Packers, Inc., is a corporation whose 
business address is P.O. Box 151, Buxton, North Dakota 58215. At 
the time of the transaction in issue in this proceeding complainant 
was licensed under the Act. 

2. Respondent, Interstate Transportation Service, Inc., was at all 
times material herein, a corporation whose post office address was 
P.O. Box 26, Sauk Centre, Minnesota 56378. At the time of the 
transaction in issue in this proceeding respondent was licensed 
under the Act. 

3. On December 2, 1983, complainant sold to respondent 800 50- 
lb. bags of Nokota Pride premium red potatoes at $12.35 per cwt. 
for a total contract price of $5,434.00. The potatoes were shipped in 
interstate commerce from Buxton, North Dakota to Pages Produce 
Corporation in Dade County, Miami, Florida on December 2, 1983, 
and were received at Pages Produce Corporation’s place of business 
on December 5, 1983. 

4. Respondent stated it did not contract for delivery of the pota- 
toes, and has no record of having received or sold the potatoes. 

5. Respondent has not paid the $5,434.00 purchase price of the 
potatoes to the complainant. 

6. A formal complaint was filed in this matter on August 22, 
1984, which was within nine months of the time the cause of action 
herein occurred. 


DISCUSSION 


This proceeding involves a dispute between the parties as to the 
existence of a contract of sale for 880 50-lb. bags of Nokota Pride 
premium red potatoes. The respondent states it has no record of 
ever having contracted for the potatoes, and as a result has refused 
to pay for them. Based upon our analysis of the evidence we find 
that the complainant has established there was a contractual 
agreement, and that complainant has sustained its burden of proof 
to show a breach of such contract. See New York Trade Association 
v. Sidney Sandler, 32 Agric. Dec. 702 (1973). 

The evidence shows that on December 2, 1983, the complainant 
shipped the specified potatoes via Scott, Inc. trucking firm from 
Buxton, North Dakota under purchase order and invoice to re- 
spondent, Interstate Transportation Services, Inc., with final desti- 
nation being Pages Produce Corporation, Miami, Florida. The evi- 
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dence further shows that these potatoes invoiced to Interstate 
Transportation Services, Inc. were delivered to Pages Produce Cor- 
poration on December 5, 1983. There is no evidence of any dispute 
as to quality or quantity of the produce shipped. 

The respondent stated it had no record of having received or sold 
the 44,000 pounds of potatoes in question. Further, it had no record 
of Gene Hyde, shown as trucker on the Bill of Lading, as having 
ever hauled for this firm. Finally respondent stated that as of De- 
cember 1, 1988, it had closed its truck brokerage office and its 
produce buying and selling office, as a result of which it was not 
possible for the respondent to have purchased and sold the potatoes 
when its offices were closed and not staffed as of December 2, 1983 
sale date cited by complainant. For these reasons, the respondent 
denied a contractual relationship existed between it and complain- 
ant. 

Respondent’s statements are not substantiated by the evidence. 

The respondent’s former potato buyer and seller Robert Vipond 
in a sworn affidavit dated October 26, 1984, specifically refutes the 
respondent’s contention that it never purchased the potatoes. As 
Mr. Vipond related in his affidavit. 


I was previously employed by Interstate Transportation 
Service, Inc. as a potato buyer and seller up until approxi- 
mately the second week in December, 1983. On December 
2, 1988, I telephoned Tim Lee, at NoKota Packers, Inc. of 
Buxton, North Dakota and purchased 440 cwt. of Premium 
Red potatoes on behalf of Interstate Transportation Serv- 
ice, Inc., at $12.35/cwt. to be shipped to Pages Produce 
Corporation in Miami, Florida. There was no written pur- 
chase order. I did write up a “load sheet” setting forth the 
details of the purchase for Interstate’s records. The secre- 
tary at Interstate took care of billing Pages Produce Corpo- 
ration for the load. 


I have reviewed NoKota Packers’ Order #0640 and In- 
voice #2830, designated Report of Investigation Exhibits 
5G and 5A respectively, and they conform to my recollec- 
tion of the transaction in question. I am the “Buyer”, 
“Bob”, referred to in Exhibit 5G and Tim Lee is the 
“Salesman”, “Tim”. 

Mr. Vipond’s account is corraborated by the complainant’s potato 
purchaser Tim Lee, who in a sworn affidavit dated November 26, 
1984, stated he received a phone call from Bob Vipond, an employ- 
ee of respondent Interstate Transportation Service, Inc., on Decem- 
ber 2, 1983, ordering 880 50-lb. bags of NoKota Pride premium red 
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potatoes to be shipped to Pages Produce Corporation in Miami, 
Florida and that he prepared the written order for the potatoes 
with an agreed purchase price of $12.35 per cwt. which included 
the freight from Buxton, North Dakota to Miami, Florida. 

Respondent entered no rebuttal to Messrs. Vipond and Lee’s affi- 
davits. 

Although the respondent stated it had no relationship or contact 
with the trucker cited in the Bill of Lading, Mr. Gene Hyde, this is 
immaterial inasmuch as the agreement required the complainant 
to be in charge of and to make all the shipping arrangements, 
which was done as related in Mr. Lee’s affidavit: 


“NoKota Packers, Inc. arranged for a truck with Scott’s, 
Inc., and paid freight charges in the amount of 
$2,310.00 . . . The potatoes were shipped December 2, 
1983, and received by Pages Produce Corporation on De- 
cember 5, 1983.” 

In view of the above we have no choice but to conclude that a 
contractual agreement was made by respondent Interstate Trans- 
portation Services, Inc. to purchase 880 50-lb. bags of NoKota Pride 
Premium red potatoes from complainant NoKota Packers, Inc. We 


find that respondent’s failure to pay complainant $5,434.00 for the 
potatoes is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,434.00, with interest thereon at 
the rate of 13 percent per annum from January 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


FLORIDA PLANTERS, INc. v. W. H. Nicotts Inc. PACA Docket No. 2- 
6719. Decided September 30, 1985. 


Duty in choice of transportation—Duty in loading commodity. 


A shipper has both a duty to select an appropriate transport and to see that the 
produce is properly loaded unless the receiver takes on the task. Where blue dye in 
truck got on potatoes, causing them to be dumped, respondent was liable in the 
F.O.B. transaction because it chose the trucker, and there was no evidence the ship- 
per was negligent in loading vehicle. 
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John Michael Traynor, Palatka, Florida, for complainant. 
William Mills Krieger, Newport News, Virginia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,456.16 in con- 
nection with the sale and shipment of a quantity of potatoes in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant filed an opening 
statement, respondent filed an answering statement, and complain- 
ant filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Florida Planters, Inc., is a corporation whose ad- 
dress is P.O. Box 246, Hastings, Florida. 

2. Respondent, W. H. Nicolls Inc., is a corporation whose address 
is 10 Shade Tree Drive, Newport News, Virginia. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On May 15, 1984, complainant sold to respondent one truck- 
load of chip potatoes for a total contract price of $2,456.16, f.o.b., 
for shipment to respondent’s receiver, Lance, Inc., Charlotte, North 
Carolina. 

4, Respondent hired Lesco Truck Brokers, Inc., Ocoee, Florida, to 
provide transportation, and Lesco selected the trucker, Transus, 
Inc. The truck arrived at complainant’s plant on May 15, 1984. 
Prior to loading, complainant’s grower, Francis Brubaker, inspect- 
ed the trailer and found no apparent problems, observing only a 
black deposit on the trailer floor. The trailer was loaded and 
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shipped, in interstate commerce, to Lance, Inc., where it arrived 
and was accepted. Lance, Inc. found the potatoes to be covered with 
a blue, water soluble substance, and the North Carolina Depart- 
ment of Agriculture determined it to be a petroleum based chemi- 
cal dye. The entire load of potatoes was declared unfit for human 
consumption and destroyed. The trailer was subsequently sent to 
South Carolina, where it was inspected by the South Carolina De- 
partment of Health and Environmental Control. 

5. Respondent has failed to pay complainant any part of the 
$2,456.16 contract price. 

6. A formal complaint was filed on September 25, 1984, which 
was within nine months from when the cause of action herein ac- 
crued. 


CONCLUSIONS 


It is undisputed that the entire load of potatoes herein was de- 
stroyed by the State of North Carolina, after it arrived at the place 
of business of respondent’s customer and the potatoes were found 
to have been contaminated by a blue chemical dye originating from 
the trailer in which the potatoes had been shipped. Respondent 
denies any liability for the contract price of $2,456.16. Respondent 


admits that its receiver accepted the potatoes when they arrived, 
but claims that complainant negligently loaded the potatoes onto 
the trailer despite the obvious presence of the chemical dye. There- 
fore, claims respondent, complainant is responsible for the loss. 
Having accepted the potatoes, respondent became liable for the 
contract price, less damages resulting from any breach of warranty 
by complainant. Respondent bears the burden of proving the 
breach and damages by a preponderance of the evidence. Farm 
Market Service, Inc. v. Albertson’s Inc., 42 Agric. Dec. 429 (1983). As 
this was an f.o.b. contract, the buyer, respondent herein, assumes 
all risk of damage and delay in transit not caused by the seller. 7 
CFR 46.43(i). However, there is also an implied warranty given by 
the seller, complainant herein, that it will use reasonable care and 
judgment in making shipping arrangements. Progressive Growers, 
Inc. v. Bittle Fruit Market, 31 Agric. Dec. 436 (1972). In this case, it 
was the buyer who selected the truck broker, Lesco Truck Brokers, 
Inc., which hired Transus, Inc., the firm that provided the trailer 
containing the chemical dye. This is evident from a June 12, 1984, 
letter from respondent’s counsel to Lesco, which is contained in the 
report of investigation. Therefore, as complainant had nothing to 
do with selecting the carrier, its only remaining duty was to see 
that the potatoes were properly loaded. Complainant has submitted 
an affidavit by Francis N. Brubaker, who grew the potatoes at 
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issue. He states that he was present at complainant’s place of busi- 
ness when the trailer was loaded, and made a visual inspection of 
the trailer. According to Mr. Brubaker, except for what appeared 
to be black dirt deposits on the floor of the trailer, there was no 
visible evidence of any contaminants within the trailer. Under 
these circumstances, complainant certainly was not negligent in 
loading the trailer. 

Respondent has submitted, as its answering statement, a copy of 
a report from the South Carolina Department of Health and Envi- 
ronmental Control, apparently prepared by an Edward E. Hart, Jr. 
Mr. Hart states, among other things, that he inspected the trailer 
on May 19, 1984, after it had been sent to South Carolina from its 
original destination in North Carolina, and found that the interior 
sides and bottom of the trailer were covered with a blue powdery 
substance that was highly visible. Even if we accept the truth of 
Mr. Hart’s report, it establishes only that the presence of the blue 
dye in the trailer was obvious on May 19, 1984, after the potatoes 
had been unloaded and four days after they had been shipped. This 
is not necessarily inconsistent with Mr. Brubaker’s affidavit, as 
there is no evidence that the degree of visibility of the dye inside 
the trailer would remain the same over the four day period be- 
tween the observations of Mr. Brubaker and those of Mr. Hart. 

From the evidence in the record, it is clear that respondent has 
failed to sustain its burden of proving that complainant breached 
its warranty to use reasonable care and judgment in making ship- 
ping arrangements, as the trailer was operated by a company se- 
lected by a truck broker who was hired by respondent, and re- 
spondent has not established that complainant was negligent in 
loading the trailer. 

Therefore, respondent is liable for the entire contract price of 
$2,456.16, and its failure to pay this amount to complainant is a 
violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $2,456.16, with interest 
thereon at the rate of 18% per annum from June 1, 1984, until 
paid. 

Copies of this order shall be served upon the parties. 
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San BERNADINO PropucE TRANSPORT, INC. a/t/a CENTRAL COAST 
Propuce DIstrRIBUTING v. PETER CoNDAKES Company. PACA 
Docket No. 2-6725. Decided September 30, 1985. 


Check tendered in full settlement—Dumping—Negotiated settlement not proven— 
Reparation awarded. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Frank Sufelise, Lynn, Massachusetts, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $12,195.00 in con- 
nection with the shipment of two trucklots of sugar peas in inter- 
state commerce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served respondent, which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, San Bernadino Produce Transport, Inc. a/t/a 
Central Coast Produce Distributing, is a corporation whose address 
is P.O. Box 1852, Santa Maria, California. 

2. Respondent, Peter Condakes Company, Inc., is a corporation 
whose address is Boston Terminal Building, 34 Market Street, Ev- 
erett, Massachusetts. At the time of the transactions involved 
herein respondent was licensed under the Act. 

3. On or about September 19, 1983, complainant sold to respond- 
ent, and shipped from loading point in California to respondent’s 
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place of business in Boston, Massachusetts, one trucklot of China 
Bear brand sugar peas consisting of 450 cartons at $17.50 per 
carton, plus $.80 per carton cooling, and $120.00 for freight to the 
Los Angeles Airport, or a total price of $8,355.00, f.o.b. Complain- 
ant issued respondent its invoice number 5977 on September 2, 
1983. 

4. On September 20, 1983, complainant sold to respondent, and 
shipped from loading point in California to respondent in Boston, 
Massachusetts, one trucklot of China Bear brand sugar peas con- 
sisting of 225 cartons at $16.00 per carton, plus $.80 per carton cool- 
ing, and $60.00 for freight to the Los Angeles Airport, or a total 
price of $3,840.00, f.o.b. Complainant issued respondent its invoice 
number 5980 on September 22, 1983. 

5. Respondent accepted both lots of sugar peas, and has not paid 
complainant any part of the purchase price thereof. 

6. An informal complaint was filed on April 30, 1984, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the purchase price of two lots of 
sugar peas purchased and accepted by respondent in interstate 
commerce. Respondent offers essentially three defenses to the com- 
plaint. First, respondent alleges that all outstanding balances be- 
tween complainant and respondent were settled by complainant’s 
negotiation of a check from respondent in the amount of $2,305.50 
tendered in full settlement. It is true that a check in this amount 
was tendered by respondent to complainant in full settlement of all 
outstanding balances as of December 16, 1983. However, complain- 
ant did not immediately negotiate such check, but sought through 
this Department to have the check released as an undisputed 
amount without prejudice to the rights of either party regarding 
any additional amount which might or might not be due from re- 
spondent. Respondent’s attorney initially refused to release the 
check, but after being requested again in subsequent correspond- 
ence from this Depariment to release the check as an undisputed 
amount, respondent’s attorney agreed to such release. Apparently 
what respondent is claiming is that there was a prior agreement 
between complainant and respondent for acceptance of the sum of 
$2,305.50 in full settlement of all outstanding balances, and that its 
release of the check as an undisputed amount did not waive its 
right to claim the benefit of the alleged settlement agreement. Ac- 
cording to respondent the $2,305.50 is one-half of a bill rendered 
October 25, 1988, for $4,611.00, and was intended to settle all out- 
standing invoices as of December 16, 1983, the date on which the 
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settlement was allegedly agreed to by complainant and respondent. 
Respondent alleges that the parties agreed to split the claimed 
$4,611.00 fifty-fifty, and thus settle the claim. Complainant agrees 
that there was an agreement between the parties. However, com- 
plainant explains that the $4,611.00 balance was for short payment 
of six specific invoices, and points to its bill, rendered to respondent 
on October 25, 1983, which specifically listed each invoice, with the 
date of each invoice, and amount of short payment for each invoice. 
Complainant’s President, George Theresa, the person alleged by re- 
spondent to have been involved in the settlement negotiations, sub- 
mitted an affidavit stating that the settlement negotiations did 
occur, and were specifically confined to the invoices listed on its 
October 25, 1983, bill for $4,611.00. Mr. Theresa further states that 
its reason for securing a release through the Department for the 
$2,305.50 check was specifically to avoid any inference that accept- 
ance of such sum would amount to a settlement of the other 
unpaid invoices outstanding with respondent. We conclude that re- 
spondent’s first defense must fail. 

Second, respondent alleges that 349 boxes of sugar peas covered 
by invoice number 5977 were worthless, unsaleable, and had to be 
dumped. In support of this allegation respondent submitted as 
proof of dumping, a statement under the letterhead of J. Marchese 
& Sons, of Everett, Massachusetts dated October 28, 1983, stating 
“DUMPED 349 Bx. of Pea Pods’. This, of course, does not meet the 
requirements of the regulations (7 CFR § 46.23) in regard to evi- 
dence of dumping, and even if it did, its date, approximately one 
month after the sugar peas must have been received by respondent, 
would render it worthless as any indication that the peas were re- 
ceived in an abnormally deteriorated condition. We conclude that 
respondent accepted the peas covered by invoice number 5977, and 
has not proven any breach of contract on the part of complainant 
in regard to such peas. Respondent’s failure to pay complainant the 
full purchase price of such peas, or $8,335.00, is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. See The Grower-Shipper Potato Co. v. South- 
western Produce Co., 28 Agric. Dec. 511 (1969) and Conn & Scalise 
Co. v. Frank J. Crivella & Co. 20 Agric. Dec. 415 (1961). 

Respondent’s third defense is in regard to complainant’s second 
invoice, number 5980, for $3,840.00, covering 225 cartons of sugar 
peas shipped on September 20, 1983. Respondent claims that it has 
paid complainant an agreed reduced price in the amount of 
$3,390.00 for these peas and has submitted a copy of a check in 
such amount made out to complainant. Complainant has submitted 
sworn testimony that it never received this check, and has pointed 





FRANK M. MINARDO v. CORGAN & SON, INC. 
Volume 44 Number 5 


a 


out that respondent has offered no proof that such check was ever 
negotiated. Respondent replied that it had been unaware that the 
check was not negotiated, and stipulated that complainant is enti- 
tled to an award for $3,390, but for no more than such amount. 
However, we find that respondent has not proven that there was 
any negotiated settlement in regard to the sugar peas covered by 
invoice number 5890 which would allow respondent to pay for such 
peas in a reduced amount. See Newmiller Farms v. Nicolla, 36 
Agric. Dec. 1230 (1977). We conclude that respondent is liable to 
complainant for the full purchase price of the peas covered by in- 
voice number 5890, or $3,840.00. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 

The total amount which we have found to be due and owing from 
respondent to complainant is $12,195.00. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $12,195.00, with interest thereon at 
the rate of 13 percent per annum from November 1, 1983, until 
paid. 


Copies of this order shall be served upon the parties. 


FRANK M. MINARDO v. CORGAN AND Son, Inc. PACA Docket No. 2- 
6735. Decided September 30, 1985. 


Failure to pay—Reparation awarded. 


Allan R. Kahan, Presiding Officer. 
Franks M. Minardo, Yuma, Arizona, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930 (7 U.S.C. § 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $8,937.00, in connection with 
two transactions in interstate commerce involving two shipments 
of melons. 

A copy of the formal complaint was served upon respondent and 
a copy of the report of investigation prepared by the Department 
was served on both parties. Respondent filed an unverified answer 
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to the complaint alleging substantial decay and bruising of the 
melons upon arrival. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Pursuant to this 
procedure, the verified pleadings of the parties are considered part 
of the evidence in the case, as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to 
submit further evidence by way of verified statements. Neither 
party filed additional evidence. 


FINDINGS OF FACT 


1. Complainant, Frank Minardo, is an individual doing business 
as Frank Minardo Co., whose mailing address is P. O. Box 4203, 
Yuma, Arizona 85364. At all times material herein, complainant 
was licensed under the Act. 

2. Respondent, Corgan and Son, Inc., is a corporation whose mail- 
ing address is Row A-No. 161, New York City Terminal Market, 
Bronx, New York 10474. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about August 21, 1984, complainant, by oral contract, 
sold respondent 1440 cartons of #4 honeydews at $2.85 per carton 
f.o.b. which equaled $4,104.00, plus $22.50 for a Ryan recorder, for a 
total contract price of $4,126.50. On that date, the honeydews were 
shipped from Yuma, Arizona, to respondent in Bronx, New York. 
Upon arrival, the respondent received and accepted the honeydews. 

4. On or about August 31, 1984, complainant, by oral contract, 
sold respondent 75 cartons of #5 Crenshaws at $6.00 per carton, 75 
cartons of #6 Crenshaws at $6.00 per carton, 648 cartons of #5 
honeydews at $3.50 per carton, and 432 cartons of #6 honeydews 
at $3.75 per carton f.o.b. which equaled $4,788.00, plus $22.50 for a 
Ryan recorder, for a total contract price of $4,810.50. On that date, 
the melons were shipped from Yuma, Arizona, to respondent in 
Bronx, New York. Upon arrival, the respondent received and ac- 
cepted the melons. 

5. Respondent has failed to pay for either load of melons. 

6. A formal complaint was filed on November 8, 1984, which was 
within nine months of when the cause of action stated herein ac- 
crued. 


CONCLUSIONS 


Respondent admits receiving and accepting the two subject loads 
of melons. The respondent is, therefore, obligated to complainant 
for the full contract price less damages sustained as a result of any 
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breach of contract by complainant, and less credit for money paid 
and any other allowances due it. Rocky Ford Dist. Co. v. Angel 
Produce, 29 Agric. Dec. 93 (1970). The full contract price for the two 
loads of melons was $8,937.00. Respondent presented no evidence of 
any credits due. Respondent’s answer, because it was unverified, 
does not constitute evidence of the facts stated therein. (See 7 CFR 
§ 47.20(a)). 

We hold, therefore, that respondent’s failure to pay complainant 
the $8,937.00 is a violation of section 2 of the Act for which repara- 
tion, plus interest, should be awarded. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $8,937.00, with interest 
thereon at the rate of 13 percent per annum from October 1, 1984, 
until paid. 

Copies of this order shall be served on the parties. 


THOMSEN’S RECEIVING STATION v. R.V. SauR & Sons ORCHARDS, 
Inc. PACA Docket 2-6595. Decided October 1, 1985. 


Inspection—Reparation awarded. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $26,525.26 in con- 
nection with the sale, and contemplated subsequent shipment, of 67 
grower lots of Red Tart cherries in interstate commerce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000.00, the parties waived oral hearing and the shortened 
method of procedure provided in section 47.20 of the Rules of Prac- 
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tice (7 CFR § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evi- 
dence in this case, as is the Department’s report of investigation. 
In addition, the parties were given an opportunity to file evidence 
in the form of sworn statements. Complainant filed an opening 
statement, and respondent filed an answering statement. Com- 
plainant did not file a statement in reply. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gary L. Kriesel and 
Rhea J. Kriesel, doing business as Thomsen’s Receiving Station, 
whose address is 6319 South U.S. No. 31, Pentwater, Michigan. 

2. Respondent, R. V. Saur & Sons Orchard, Inc., is a corporation 
whose address 1991 12 Mile Road, Sparta, Michigan. At the time of 
the transactions involved herein respondent was licensed under the 
Act. 

3. On or about the dates set forth below complainant sold and 
shipped to respondent the following 67 grower lots of Red Tart 
cherries, each lot containing the weight in pounds as shown below, 
and each lot at the contract price shown below in the extreme 
right hand column, f.o.b. complainant’s place of business in 
Pentwater, Michigan, with contract destination being respondent’s 
place of business in Sparta, Michigan. The grade of the cherries 
was as shown below in the column headed “Fed./State Inspection 
Grade,” or where no grade is shown in such column, the grade was 
20 percentage points above that shown in the column headed “Re- 
spondent’s Claimed Grade,” except that such grade did not exceed 
that claimed by complainant. It was contemplated that all of the 
cherries would be shipped outside the state of Michigan following 
packing. 








Complainant’s Respor 


Grower Shipment Date Weight Cizimed Grade Claimec 
P. Bedker 7/24/82 4543 88% 40% 
W. Blohm 7/23/82 6104 juice 50% 
Brandel 7/23/82 14234 87% 40% 
Brandel 7/24/82 14487 89% 50% 
Brandel 7/25/82 14449 juice 50% 
Brandel 7/29/82 14955 juice 40% 
Brandel 7/29/82 8931 juice 40% 
Brandel 7/29/82 10076 juice 40% 
Brandel 7/29/82 8680 juice 40% 
Brandel 7/29/82 14817 juice 40% 
Bray 7/24/82 810 88% 50% 
D. Buck 7/19/82 5148 juice 10% 
D. Buck 7/20/82 10158 juice 10% 
D. Buck 7/26/82 6745 90% 50% 
D. Buck 7/27/82 7786 juice 50% 
D. Buck 7/27/82 5647 juice 50% 
W. Buck 7/28/82 5643 92% 50% 
Buffum 7/19/82 7646 95% 10% 
Buffum 7/20/82 8607 96% 80% 
Buffum 7/21/82 2546 89% 90% 
Buffum 7/22/82 7858 91% 50% 
Christofferson 7/21/82 7426 92% 90% 
Christofferson 7/22/82 8283 92% 70% 
Curtis 7/19/82 5592 88% 55% 


Curtis 7/19/82 9048 91% 55% 
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Complainant’s Resp 


Grower Shipment Date Weight Gislened Grats ‘Chelan 
Curtis 7/20/82 10783 juice 55% 
Curtis 7/21/82 8390 juice 50% 
Curtis 7/21/82 11579 juice 50% 
Curtis 7/28/82 2190 juice 50% 
Fenton’s 7/29/82 6043 juice 40% 
D. Kokx 7/22/82 11244 juice 50% 
D. Kokx 7/22/82 6497 juice 50% 
R. Kokx 7/23/82 5850 92% 50% 
R. Kokx 7/24/82 5849 86% 40% 
R. Kokx 7/25/82 10179 87% 50% 
R. Kokx 7/25/82 4410 87% 60% 
R. Kokx 7/26/82 8856 juice 50% 
W. Kokx 7/20/82 2149 95% 10% 
W. Kokx 7/25/82 3929 juice 60% 
L. Kludy 7/28/82 8143 938% 50% 
G. Kriesel 7/19/82 3430 97% 80% 
G. Kriesel 7/20/82 4624 95% 80% 
G. Kriesel 7/21/82 4528 93% 90% 
G. Kriesel 7/27/82 4735 92% 50% 
E. Malburg 1/25/82 5573 juice 60% 
J. Malburg 7/26/82 4520 juice 50% 
J. Malburg 7/26/82 2167 juice 50% 
J. Malburg 1/26/82 7025 juice 50% 
J. Malburg 7/27/82 4792 juice 50% 


J. Malburg 7/28/82 7025 88% 50% 
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4. Complainant shipped respondent a total of 492,793 pounds of 
Red Tart cherries. Respondent agreed to pay to complainant a com- 
mission and handling charge of $.015 per pound for all the cherries 
received from complainant. 

5. The informal complaint was filed on March 21, 1983, which 
was within nine months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 


In describing the admittedly verbal contract between the parties, 
complainant, in the informal complaint, stated that respondent 
agreed that it would pay “7¢ per pound for juice cherries and 
market price for pitting cherries.’”’ Complainant alleges that it did 
not receive respondent’s “price to grade schedule” until August 12, 


1982, after the shipment was completed. The schedule is dated July 
22, 1982, and respondent claims that it was sent promptly. A cover 
sheet was attached to the price schedule which listed the following 
three provisos all of which are contested by complainant: 


1. $2.00 c.w.t. when R. V. Saur picks up at station or or- 
chard. 


2. Juice Red Tart cherries 13 brix and better .07, when 
brix are less, price will be adjusted. 


3. Brown rot limit 3%, if higher must be dumped. 

Although the question whether these items were a part of the 
original agreement between the parties was argued extensively by 
complainant and respondent, it is not necessary for us to decide 
this question for the following reasons. First, respondent did not 
charge the $2.00 per c.w.t. transportation fee to complainant. 
Second, there is no indication in the record that respondent record- 
ed the brix reading for any of the cherries received from complain- 
ant, and indeed, there is no real evidence that any brix reading 
was ever taken on the cherries. Third, respondent did not claim 
that any of the cherries exceeded the alleged brown rot limit of 
3%, nor did respondent dump any of the cherries. Since respondent 
has not shown that any of the juice cherries had a brix below 13, 
we have assigned a price of $.07 per pound to that portion of the 
cherries which we have determined to be allocable to juice. 

Complainant contends that respondent has underpaid it for most 
of the cherries which it received, and that such underpayment was 
based upon respondent’s assignment to such cherries of a lower 
grade than the actual grade of the cherries. Respondent alleges as 
a defense to complainant’s claim herein that the cherries were in 
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fact mostly of a very poor grade. Respondent sought to establish 
the grade of the cherries by reference to its in-house quality con- 
trol inspection of such cherries, and the grade which respondent as- 
signed to such cherries as a result of its in-house inspection, as well 
as by several affidavits from individuals who claim to have seen 
portions of the cherries at respondent’s place of business. We have 
held numerous times that testimonial evidence as to the condition 
ofproduce must be discounted, and that an inspection by a neutral 
third party conducted on a scientific sampling basis is necessary. 
See Mutual Vegetable Sales v. Select Distributors, 38 Agric. Dec. 
1359 (1979), and O. D. Huff, Jr., Inc. v. Pagano & Sons, 21 Agric. 
Dec. 385 (1962). On the other hand, in a case such as this where the 
price claimed by complainant depends upon grade, it is necessary 
for complainant to show by a preponderance of the evidence what 
the grade was. Complainant submitted a very large amount of doc- 
umentation as exhibits to its complaint. There were well over 100 
inspection certificates together with invoices for each of the 67 
grower lots, and weight certificates for such lots. In addition, there 
were other in-house records of complainant which largely duplicat- 
ed and corroborated the information contained on the invoices. The 
inspection certificates submitted by complainant were not arranged 
in any particular order, and complainant did not take the time to 
try to correlate such inspection certificates with its invoices. Re- 
spondent alleged in its answering statement that the “certificates 
of inspection as to grade are invalid as there is no way to prove 
said certificates were issued for tanks shipped.’ However, we went 
through each inspection certificate, invoice, and weight certificate 
and found a correlation between 20 of the inspection certificates 
and 20 of complainant’s invoices. The inspection certificates show a 
date and time, the name of the grower, the number of containers 
inspected, and the grade assigned to the lot. All of the weight cer- 
tificates were correlated with complainant’s invoices on the basis of 
grower name, date, and exact poundage. The weight certificates 
also showed the percentage grade applicable to the lot. The 20 cor- 
relations between inspection certificates and invoices were made on 
the basis of shipping date, grower name, number of containers in- 
spected, and exact percentage grade of the product. Both complain- 
ant and respondent submitted lists showing each grower lot, the 
date of shipment, grade, exact poundage, price per pound, and total 
price. Except for a very small difference in weight to be discussed 
later the two lists differed only in the grade assigned to each lot, 
the resulting price per pound, and total price for each lot. Conse- 
quently, there is agreement between complainant and respondent 
that each of the grower lots were received by respondent. Also 
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there is agreement as to the date of shipment and the exact weight 
for each lot except as noted below. 

A comparison of the federal inspection grade for each lot to 
which we were able to correlate a federal inspection certificate, 
and the grade assigned to such lot by respondent, shows that re- 
spondent undergraded such lots by an average of over 23 percent- 
age points. In some cases the discrepancy between the federal in- 
spection grade and the grade assigned by respondent is 40 points or 
more. Respondent presented us with no adequate explanation as to 
why these discrepancies existed. There was some discussion of the 
fact that the product may have deteriorated during the approxi- 
mately one and one-half hour transit period between complainant’s 
place of business and respondent’s place of business. However, 
under the f.o.b. terms of the sale any such deterioration would be 
the responsibility of respondent if it was attributable to abnormal 
transportation services or conditions. In addition, respondent’s 
quality control score sheets did not contain enough information for 
us to correlate them with the grower lots, nor did they list defects 
in such a way that we could distinguish between quality defects 
that do not change and condition defects which do change during 
transit. Accordingly, we have found that the grades shown by the 
federal inspections at shipping point are the correct grades, and 
identical with the grade received by respondent. Since our correla- 
tion of federal inspection grades with the 20 grower lots does not 
amount to a scientific sampling of the total grower lots shipped, we 
cannot extrapolate from the average difference in grade and say 
with any certainty that respondent undergraded all of the grower 
lots by an average of 23 percentage points. However, respondent’s 
quality control person, Marjorie Davis, submitted an affidavit stat- 
ing that “[u]pon receipt of each tank an identification on a piece of 
lathe marked with their grade was placed in each tank. There was 
a 20+ point difference from their grade certificates sent and actual 
product received.” On the basis of this admission, and also on the 
basis of the known undergrading in connection with the grower 
lots which we were able to correlate with federal inspection certifi- 
cates, we have assigned each grower lot for which there was not a 
federal inspection certificate 20 additional points above the grade 
assigned by respondent, except that we have not assigned any 
grade higher than that claimed by complainant. This approach is 
the most favorable to respondent consistent with the evidence. 

Complainant and respondent agree on the prices which are appli- 
cable to the grades above juice grade, and the contract prices which 
we have assigned to each grower lot in Finding of Fact 3 accord 
with such prices. 
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There was one lot from grower P. Bedker containing 4,543 
pounds. There was no federal inspection for this lot, and respond- 
ent assigned it a grade of 40 percent. Adding 20 points to this grade 
leaves the cherries still in the juice category with an applicable 
price of $.07 per pound. Respondent’s liability for the 4,543 pounds 
is therefore $318.01. 

There was one lot from grower W. Blohm containing 6,104 
pounds. There was no federal inspection for this lot, and respond- 
ent assigned it a grade of 50 percent. Adding 20 points to this grade 
leaves the cherries in the juice category with an applicable price of 
$.07 per pound. Respondent’s liability for the 6,104 pounds is there- 
fore, $427.28. 

There were eight lots from grower Brandel containing a total of 
100,629 pounds. There was a federal inspection for only one of 
these lots which showed the cherries to be juice grade. Complain- 
ant claimed a grade in excess of juice grade for only two of the lots, 
but respondent assigned a grade of 40 percent and 50 percent to 
each of those lots. Adding 20 percentage points to those lots leaves 
the cherries still in the juice category. Consequently, the entire 
100,629 pounds of cherries must be assigned a contract price of $.07 
per pound for a total of $7,044.03. 

There was one lot from grower Bray containing 810 pounds. 
There was no federal inspection for this lot and respondent as- 
signed it a grade of 50 percent. Adding 20 points to this grade 
leaves the cherries still in the juice category with an applicable 
price of $.07 per pound. Respondent’s liability for the 810 pounds is, 
therefore, $56.70. 

There was one lot from grower D. Buck containing 6,745 pounds 
for which there was a federal inspection showing a 90 percent 
grade. At the schedule price of $.105 per pound, respondent’s liabil- 
ity for this lot is $708.23. There were four additional lots from 
grower D. Buck containing a total of 28,739 pounds. Complainant 
allocated each of these lots to juice and at $.07 per pound respond- 
ent’s liability for these lots is $2,011.73. 

There was one lot from grower W. Buck containing 5,643 pounds. 
This lot was covered by a federal inspection showing the grade to 
be 92 percent. At the schedule price of $.115 per pound respond- 
ent’s liability for this lot is $648.95. 

There were a total of four lots from grower Buffum, the first of 
which contained 7,646 pounds. This lot was covered by a federal in- 
spection showing a grade of 95 percent, and respondent’s liability 
for this lot at $.13 per pound is therefore $993.98. The second of the 
four lots contained 8,607 pounds, and a federal inspection covering 
this lot showed the grade to be 96 percent. Respondent’s liability 
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for this lot at the schedule price of $.135 per pound is $1,161.95. 
The third lot contained 2,546 pounds, and a federal inspection 
showed the grade of this lot to be 89 percent. Respondent’s liability 
for this lot at the schedule price of $.10 per pound is $254.60. The 
remaining lot contained 7,858 pounds, and there was no federal in- 
spection correlated with this lot. Respondent assigned this lot a 
grade of 50 percent, and adding 20 points to this grade leaves the 
cherries still in the juice category with an applicable price of $.07 
per pound. Respondent’s liability for this lot is, therefore, $550.06. 

There were two lots from grower Christofferson having a total 
weight of 15,709 pounds, and each was covered by a federal inspec- 
tion showing a grade of 92 percent. Respondent’s liability for these 
two lots at the schedule price of $.115 is, therefore, $1,806.54. 

There were six lots from grower Curtis containing a total of 
47,582 pounds. Complainant claimed a grade above juice grade for 
only two of these lots, but the grade assigned by respondent to 
these two lots was 55 percent. Adding 20 points to this grade leaves 
the cherries still in the juice category, and consequently respond- 
ent’s liability for all six grower lots at the schedule price of $.07 
per pound is $3,330.74. 

There was one lot from grower Fenton’s containing 6,043 pounds. 
Complainant assigned this lot to juice, and at the schedule price of 
$.07 per pound respondent’s liability for this lot amounts to 
$423.01. 

There were two lots from grower D. Kokx containing a total of 
17,741 pounds which complainant assigned to juice. Accordingly, re- 
spondent’s liability for these two lots at the scheduled price of $.07 
per pound amounts to $1,241.87. 

There were five lots from grower R. Kokx. As to the first three of 
these lots complainant claimed grades above juice grade, but re- 
spondent assigned such lots grades of 40 or 50 percent, and 20 
points added to these grades does not place these lots above the 
juice category. These three lots, together with a fourth lot for 
which complainant only claimed juice grade, contained a total of 
30,734 pounds. Respondent’s liability for these four lots at the 
schedule price of $.07 per pound amounts to $2,151.38. The fifth lot 
was federally inspected and graded at 87 percent. Respondent's li- 
ability for the 4,410 pounds contained in this lot at the schedule 
price of $.09 per pound is $396.90. 

There were two lots from grower W. Kokx. The first of these lots 
contained 2,149 pounds, and complainant claimed a grade of 95 per- 
cent for this lot. Respondent assigned a grade of 70 percent to this 
lot and 20 points added to this grade results in a grade of 90 per- 
cent. Respondent’s liability for the 2,149 pounds of cherries in this 
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lot at the schedule price of $.105 per pound is $225.65. The remain- 
ing lot contained 3,929 pounds, and was allocated to juice by com- 
plainant. Respondent’s liability for the cherries in this lot at the 
schedule price of $.07 per pound is $275.03. 

There was one lot from grower L. Kludy containing 8,143 pounds. 
Respondent’s claimed grade for this lot was 50 percent, and 20 
points added to this grade leaves the cherries in the juice category 
with an applicable price of $.07 per pound. Respondent’s liability 
for the 8,143 pounds of cherries in this lot is, therefore, $570.01. 

There were four lots from grower G. Kriesell. The first of these 
lots contained 3,480 pounds, and a federal inspection correlated 
with this lot showed the grade to be 97 percent. Respondent’s liabil- 
ity for the cherries in this lot at the schedule of $.14 per pound is 
therefore $480.20. The second of these lots contained 4,624 pounds, 
and complainant claimed a grade of 95 percent for this lot. Re- 
spondent’s claimed grade for this lot was 80 percent. Adding 20 
points to respondent’s claimed grade brings us up to 100 percent, 
but we will not assign a grade to this lot higher than the 95 per- 
cent claimed by complainant. Respondent’s liability for the 4,624 
pounds of cherries in this lot at the schedule price of $.13 per 
pound is $601.12. As to the third lot, containing 4,528 pounds of 
cherries, complainant claimed a grade of 93 percent, and respond- 
ent claimed a grade of 90 percent. Adding 20 points to respondent’s 
claimed grade gives a grade of 110 percent, but we will not allocate 
a grade to these cherries in an excess of the 93 percent claimed by 
complainant. Respondent’s liability for the 4,528 pounds of cherries 
contained in this lot at the schedule price of $.12 per pound is 
$543.36. The remaining lot of cherries contained 4,735 pounds for 
which complainant claimed a grade of 92 percent. Respondent’s 
claimed grade for these cherries was 50 percent, and 20 points 
added to this grade leaves these cherries still in the juice category. 
Respondent’s liability to complainant for the 4,735 pounds of cher- 
ries in this lot at the schedule price of $.07 per pound is $331.45. 

There was one lot of cherries from grower E. Malburg. Complain- 
ant allocated these cherries to juice, and respondent’s liability for 
the 5,573 pounds of cherries contained in this lot at the schedule 
price of $.07 per pound is $390.11. 

There were eight lots of cherries from J. Malburg. Complainant 
allocated seven of these lots, containing a total of 38,117 pounds, to 
juice. Complainant assigned the remaining lot containing 7,025 
pounds a grade of 88 percent, whereas respondent assigned this lot 
a grade of 50 percent. Adding 20 points to respondent’s claimed 
grade leaves these cherries still in the juice category. The total 
weight of the eight lots was 45,142 pounds. Respondent’s liability 
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for these eight lots at the schedule price of $.07 per pound is 
$3,159.94. 

There was one lot from grower K. Pearl containing 505 pounds. 
Complainant claimed a grade of 93 percent for this lot, but re- 
spondent’s claimed grade was 50 percent. Adding 20 points to re- 
spondent’s claimed grade leaves these cherries still in the juice cat- 
egory. Respondent’s liability for the 505 pounds of cherries in this 
lot at the schedule price of $.07 per pound is $35.35. 

There was one lot from grower C. Peterson containing 6,557 
pounds. Complainant assigned these cherries to juice. Respondent’s 
liability for the 6,557 pounds of cherries in this lot at $.07 per 
pound is $458.99. 

There were four lots from grower Rite-Way. The first of these 
lots contained 6,172 pounds, and a federal inspection showed this 
lot to grade 93 percent. Respondent’s liability for the cherries in 
this lot at the schedule price of $.12 per pound is $740.64. The 
second of the four lots contained 9,374 pounds, and complainant 
claimed a grade of 88 percent for this lot. Respondent’s assigned 
grade for this lot was 90 percent, but we will not award in excess of 
that claimed by complainant, and accordingly, respondent’s liabil- 
ity for the 9,374 pounds of cherries in this lot at the schedule price 
of $.095 per pound is $890.53. As to the remaining two lots com- 
plainant claimed a grade of 88 percent, however respondent award- 
ed a grade of only 40 percent. 20 percentage points added to re- 
spondent’s claimed grade still leaves these cherries in the juice cat- 
egory. Respondent’s liability for the 20,082 pounds of cherries in 
these two lots at the schedule price of $.07 per pound is $1,405.74. 

There was one lot from grower from B. Saunders containing 
2,575 pounds. Complainant assigned these cherries to juice, and ac- 
cordingly, respondent’s liability for this lot of cherries at the sched- 
uled price of $.07 per pound is $180.25. 

There was one lot from grower P. Smith containing 10,641 
pounds. Complainant claimed a grade of 88 percent for the cherries 
in this lot. However, respondent assigned a grade of 50 percent to 
these cherries, and 20 percentage points added to this amount still 
leaves these cherries in the juice category. Respondent’s liability 
for the cherries in this lot at the schedule price of $.07 per pound is 
$744.87. 

There was one lot from grower J. Williams containing 3,209 
pounds. Complainant allocated these cherries to juice. Respondent’s 
liability for the cherries in this lot at the schedule price of $.07 per 
pound is $224.63. 

There were two lots from grower D. Wright. Complainant con- 
signed one of these lots containing 7,917 pounds to juice. Complain- 
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ant claimed a grade of 86 percent for the remaining lot containing 
a total of 8,978 pounds, but respondent claimed a grade of 50 per- 
cent for this lot. Adding 20 percentage points to this amount leaves 
these cherries still in the juice category. Respondent’s liability for 
the total of 16,895 pounds of cherries in these two lots at the sched- 
ule price of $.07 per pound is $1,182.65. 

There were three lots from grower D. Usiak. Complainant as- 
signed all of these cherries to juice. Respondent’s liability for the 
total of 32,441 pounds contained in these three lots at the schedule 
price of $.07 per pound is $2,270.87. 

Complainant’s listing of all the grower lots, and complainant’s 
invoices, both show that complainant shipped to respondent 492,793 
pounds of cherries. Respondent’s listing of the grower lots shows 
that respondent received a total of 492,791 pounds of cherries 
during the period from July 19, to July 29, 1982. The discrepancy of 
two pounds is attributable to respondent’s listing of the cherries 
from grower Rite-Way shipped on July 19, 1982, as having a weight 
of 6,170 pounds rather than the 6,172 pounds listed by complain- 
ant. Since complainant’s invoice in regard to these cherries is sup- 
ported by a weight certificate showing 6,172 pounds, we accepted 
the total weight as shown by complainant as accurate. This total 
weight as shown by complainant’s invoices and complainant’s list- 
ing of the grower lots is 810 pounds in excess of the weight claimed 
by complainant in its formal complainant. Since complainant’s doc- 
umentation supports the higher figure, and since respondent’s list- 
ing of the cherries by grower lot essentially supports the same 
figure, we have computed the amount due to complainant herein 
on the basis of such figure. 

The total dollar amount due from respondent to complainant on 
the basis of the contract price schedule applicable to the poundage 
and grade of cherries which we have found have been to be shipped 
by complainant to respondent herein is $38,237.35. In addition, 
complainant has claimed a commission and handling fee in the 
amount of $.015 per pound which amounts to $7,391.90 on the 
poundage shipped. Respondent contended that this figure was too 
high, and that the customary fee was one third of the such figure. 
However, complainant has submitted an affidavit from a processor 
showing that it charged this amount to such processor, and also 
has submitted an affidavit stating that this is the amount that it 
has charged all processors for several years prior to shipping to re- 
spondent. We find on the basis of all of the evidence herein that 
the parties agreed to a commission and handling fee of $.015 per 
pound. Accordingly, the total amount which we have found to be 
due by respondent to complainant herein is $45,629.25. Of this 
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amount respondent has already paid complainant $23,093.15, leav- 
ing a balance still due and owing of $22,536.10. Respondent’s fail- 
ure to pay complainant such amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $22,536.10, with interest 
thereon at the rate of 13 percent per annum from September 1, 
1982, until paid. 

Copies of this order shall be served upon the parties. 


Farco ComMpaANy v. NorRDEN Fruit Co. d/b/a Cat Fruit. PACA 
Docket No. 2-6624. Decided October 1, 1985. 


Accounting of produce weight—Dismissed. 


Howard Freidin, Miami, Florida, for complainant. 
Thomas R. Oliveri, Newport Beach, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $4,873.96 in con- 
nection with the shipment by air of 13 lots of snow peas in inter- 
state and foreign commerce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement. Respondent filed 
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an answering statement, and complainant filed a statement in 
reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fargo Company, is a corporation whose address 
is 885 N.E. 79th Street, Miami, Florida. 

2. Respondent, Norden Fruit Co., is a corporation doing business 
as Cal Fruit, whose address is P.O. Box 21394, Market Station, Los 
Angeles, California. At the time of the transactions involved herein 
respondent was licensed under the Act. 

3. On or about December 29, 1982, through January 31, 1983, 
complainant sold to respondent, on a deferred billing basis, 13 air 
shipments of snow peas. 

4. On or about December 29, 1982, through January 31, 1983, 
complainant shipped the 13 lots of fresh snow peas from loading 
points in Miami, Florida, or Guatemala, to complainant in Los An- 
geles, California. Respondent accepted each of the lots of snow peas 
after arrival, but complained to complainant about shortages in 
weight as to most of the lots of snow peas. Respondent asked com- 
plainant’s representative if respondent should get federal inspec- 
tions on each of the lots of snow peas as evidence of the shortages 
of weight, and was told on numerous occasions that complainant 
was aware of the weight problems, and that it was not necessary 
for respondent to have the snow peas inspected for weight. After 
arrival of each shipment respondent and complainant’s representa- 
tive discussed weight problems, if any, and also arrived at a price 
for the snow peas. 

5. The informal complaint was filed on April 11, 1983, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Respondent’s records with regard to the snow peas were the sub- 
ject of a personal investigation by an employee of this Department. 
The audit of respondent’s records disclosed actual weights recorded 
by respondent which were less than the weights invoiced by com- 
plainant. On the basis of this weight discrepancy the audit initially 
computed that respondent had underpaid complainant the total 
amount of $4,873.96. Complainant seeks reparation from respond- 
ent in the amount of $4,873.96 on the basis of the allegation that 
respondent, after arrival and acceptance of the peas, “rendered an 
account of sales which did not correctly state the true total weights 
of the snow peas and did not truly and correctly state the total 
gross sale, thus failing truly and correctly to account.” The audit, 
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on the basis of which respondent brought this action, shows that 
the alleged failure to “truly and correctly state the total gross 
sale” was solely based upon weight discrepancies. 

Based purely upon respondent’s records showing the invoiced 
weights of complainant, and the lack of federal inspections showing 
weights for the snow peas on arrival, the audit is correct. However, 
respondent has submitted sworn affidavits by Mitch Hirota, its 
salesman who negotiated directly with complainant’s salesman, 
Mr. Phil Beese. In one of his affidavits Mr. Hirota makes the fol- 
lowing statement in relevant part: 


The first container of Snow Peas arrived in Los Angeles 
on December 2, 1982 by air from Miami, Florida. The con- 
dition and quality of the snow peas were excellent and 
were sold at market price. That morning, December 2, an 
FOB price was established with Mr. Beese. The second con- 
tainer was already on its way and subsequently received 
on the 3rd of December. Again, the condition and quality 
of the snow peas were very good. However, at that time I 
noticed that the 20 pound cartons actually weighed 18 
pounds. I immediately notified Mr. Beese of the discrepan- 
cy and he said he would notify his supplier and alleviate 
the problem. On the 6th of December an FOB price was 
again established for this second container of snow peas. 


This procedure of the snow peas arriving by air ship- 
ment continued and almost in every instance the contain- 
ers arrived with cartons filled with snow peas which were 
under weight. Mr. Beese was contacted in every instance 
and asked if he would require us to obtain a USDA inspec- 
tion which would indicate weight. Mr. Beese stated each 
time that it would not be necessary to secure inspections, 
that he understood the problem of short weight and said 
he was attempting to correct the situation but his supplier 
was having difficulty obtaining a consistent weight per 
carton. 


. . . In every case Mr. Beese advised us that inspections 
were not needed because he was well aware that the prob- 
lem of short weight existed. In each of the 13 disputed 
shipments Mr. Beese was advised of the situation and Mr. 
Beese authorized and accepted the pricing for each of the 
invoices in question. At no time did Mr. Beese ever ques- 
tion any of the prices which we negotiated nor was he ever 
dissatisfied. 
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Complainant did not submit a sworn statement by Mr. Phil 
Beese, its salesman, as rebuttal to the affidavit of Mr. Hirota. How- 
ever, the report of investigation contains an unsworn letter from 
Mr. Beese which confirms the testimony of Mr. Hirota: 


I, Phil Beese, worked for the Fargo Co. in their market- 
ing of SNO PEAS. I got the orders and made out the in- 
voices with copies going to the receiver and to Fargo. 


Many times the market varied in different parts of the 
country, so some customers were billed on a “deferred 
price”, to be settled after the sale. To complicate matters 
more the Sno Peas often arrived in Miami with unconsis- 
tent weights in each box. 


Cal Fruit, located in Los Angeles, received numerous 
shipments of Sno Peas on the “deferred price” basis. Many 
times these shipments would arrive with less than the 
specified weight per box. I instructed Cal Fruit and others 
to repack their boxes to the proper weight, often times re- 
sulting in less total packages. At times the market in Los 
Angeles, and other areas would get flooded with Sno Peas, 
resulting in a situation that required a lower price in 
order to move the product. In my opinion, Cal Fruit got a 
fair market price on the Sno Peas he received. 


The Fargo Co. was posted on each shipment as settle- 
ment was made. They were made aware of returns and 
weight problems as they occurred. 


The preponderance of the evidence in this proceeding clearly 
shows that complainant through its representative waived any ne- 
cessity of securing inspections to verify the short weights of the 
containers of snow peas. In addition complainant’s own employee, 
in the statement quoted above, states that he was personally aware 
of the snow peas often arriving in Miami (where he was located) 
with “unconsistent weights in each box.” Since the audit of re- 
spondent’s records showing an underpayment to complainant was 
based purely on a supposed shortage in weight, we find that there 
is no basis for complainant’s claim. The complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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REYNOLDS PACKING ComMPANy d/b/a M & R Company v. HOULEHAN, 
Inc. PACA Docket No. 2-6730. Decided October 1, 1985. 


Acceptance of commodity—Breach of contract—Misbranding—Warranty— 
Damages—Reparation awarded. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,883.10 in con- 
nection with a transaction in interstate commerce involving the 
sale of one truckload of Bing cherries. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto, 
denying liability to complainant. 

The amount of damages claimed in the formal complaint does 
not exceed $15,000.00, and accordingly, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are a part of the evidence as is the Department’s report 
of investigation. In addition, the parties were given the opportunity 
to file evidence in the form of sworn statements. Complainant filed 
an opening statement, but respondent did not file an answering 
statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Reynolds Packing Company, is a corporation 
doing business as M & R Company, whose address is 33 East Tokay 
Street, Lodi, California. 

2. Respondent, Houlehan, Inc., is a corporation whose address 
9233 Ward Parkway, Room 225, Kansas City, Missouri. At the time 
of the transaction involved herein respondent was licensed under 
the Act. 


3. On or about May 23, 1984, complainant sold to respondent 
1,872 cartons of Bing cherries, size 13 row and larger, at $6.00 per 
carton, plus $.70 per carton for cooling and palletizing, plus $22.50 
for a temperature recorder, or a total price of $12,564.90, f.0.b. Con- 
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tract destination was respondent’s place of business in Kansas City, 
Missouri. 

4. On or about May 23, 1984, complainant shipped the cherries 
by truck from loading point in California to respondent in Kansas 
City, Missouri. The cherries arrived at respondent’s place of busi- 
ness in Kansas City, on or about May 26, 1984, and were accepted 
by respondent. Respondent in turn sold and shipped approximately 
1,152 cartons of the cherries to its customer Rosenthal Foods Corp. 
in Sioux City, Iowa. 

5. After arrival of the cherries at the place of business of Rosen- 
thal Foods Corp. in Sioux City, Iowa, 900 cartons of such cherries 
were subjected to federal inspection on May 30, 1984, at 9:55 a.m. 
700 cartons out of the 900 were from a lot designated ‘“Cancilla 
Bros. lot”. This was one of three lots shipped by complainant, and 
originally contained 792 cartons of cherries. The federal inspection 
showed that temperatures in various lugs ranged from 38 to 43°F. 
at the outside of the pallets, and 47 to 48°F. at the center of the 
pallets. An inspection for size was made, and the Cancilla Bros. lot 
was found to be: “Mostly 48/64 inch to 61/64 inch in diameter. 
From 2 to 40%, average 16% under 48/64 inch.” The 200 cartons of 
cherries in the remaining lot were not undersized. The condition of 
the Cancilla Bros. lot was stated to be as follows: 


Generally firm to ripe, mostly firm to firm ripe; bright to 
dark red, mostly bright to deep red color. Average 1% 
damage by bruises. In most samples 6 to 14%, some none, 
average 8% damage, including 2% serious damage by pit- 
ting. Decay in most samples from 2 to 20%, many none, 
average 3% Gray Mold Rot and Cladosporium Rot in vari- 
ous stages. Each lot: Stems generally fresh and green. 


The Cancilla Bros. lot failed to grade U.S. No. 1 “account under- 
size, and condition.” The inspection also stated that the lot failed 
“to meet California Code, 13 row size, account excessive undersize.” 
The remaining lot was stated to grade U.S. No. 1, 54/64 inch mini- 
mum. 

6. The informal complaint was filed on June 21, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the balance of the purchase price 
of 1,872 cartons of Bing cherries sold to respondent in interstate 
commerce. Although respondent denies acceptance of these cher- 
ries the record in this proceeding makes it clear that the cherries 
were received by respondent at contract destination in Kansas 
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City, Missouri, and that a portion of the cherries were then shipped 
by respondent to its customer in Sioux City, Iowa. Respondent’s 
shipment of a portion of the cherries to its customer constituted an 
acceptance of the entire shipment. See Lindemann Farms v. Food 
Fair Stores, 36 Agric. Dec. 92 (1977) and Crown Orchard Co. v. Mid- 
Valley Prod. Corp., 34 Agric. Dec. 1381 (1975). 

Respondent offers two defenses to the claim presented by com- 
plainant. First, respondent alleges that subsequent to the arrival of 
the cherries at the place of business of its customer in Sioux City, 
Iowa, and the federal inspection showing that at least 700 cartons 
of the cherries were undersize, it entered into a settlement agree- 
ment with complainant whereby it was agreed “that prices were to 
be settled at a later date, with full protection of the buyer.” 
Second, respondent asserts that “the contract with M & R Compa- 
ny was voided because of misbranding.”’ Of course, the contract be- 
tween the parties was not “voided”, but the misbranding of a por- 
tion of the cherries was a violation of the Act, and also the ship- 
ment of cherries of a smaller size than that called for in the con- 
tract was a breach of the contract. 

Respondent’s first defense, that a settlement agreement was en- 
tered into between the parties, is primarily supported by a letter, 
included as an exhibit to the report of investigation, from the 
broker who negotiated the contract between complainant and re- 
spondent, and a corrected confirmation of sale sent by the broker. 
In the unsworn letter from the broker (C. A. Reiman d/b/a Tri 
Points Western) the following statement appears in relevant part: 


When Cherries arrived at Sioux City some were sent out 
to stores and not available at time of inspection. Mr. Ro- 
senthall [respondent’s customer] had to give allowances on 
the 1152 ctns even tho some had been delivered. M&R 
wanted to give an allowance on only 700 or so lugs. 


After being informed of PACA decision, I called Craig 
Lusk of M&R at 7:35 AM 5-31-84 and informed him of 
same. He and I agreed at the time that the price would 
have to be settled later with full protection of buyer. 


Later Mr. Lusk called offering to settle for $2.75 allow- 
ance on 700 lugs or so. I then informed Mr. Houlehan, he 
then stated M&R was again trying to change the agree- 
ment and we would have to have PACA settle the prob- 
lem. 


The corrected broker’s confirmation contained a statement at the 
bottom “Called Mr. Craig Lusk of M & R he agreed price to be set- 
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teled (sic) at later date with full protection of Buyer.” The correct- 
ed confirmation is not dated, and we conclude that complainant’s 
reply by mailgram on June 6, 1984, directed to the broker, was an 
immediate response to such confirmation. This mailgram states in 
relevant part as follows: 


... THIS IS YOUR OFFICIAL NOTICE THAT YOUR 
CORRECTED CONFIRMATION IS INCORRECT. M AND 
R COMPANY ONLY AGREED TO LABOR EXPENSES 
INCURRED ON THE 700 CARTONS WHICH WERE MIS- 
BRANDED AT ROSENTHAL FOODS CORPORATION 
SIOUX CITY IOWA M AND R COMPANY SEEKING 
PAYMENT IN FULL FOR 1172 cartons that meet con- 
tract. M AND R COMPANY WILLING TO DISCUSS AL- 
LOWANCE FOR 700 CARTONS MISBRANDED ... 


The record does not disclose that the broker made any reply to 
the mailgram. However, the report of investigation contains a copy 
of a mailgram dated June 8, 1984, to “Reynolds Nailing Co.” from 
Peter McInerney, vice president of respondent, which stated Mr. 
McInerney’s belief that Craig Lusk of M & R, Tom Oliveri of West- 
ern Growers Association (complainant’s representative in this 
case), and Brent Rosenthal entered into a telephone agreement as 
to what Rosenthal was going to pay respondent for the 1,152 car- 
tons of cherries received by Rosenthal. Mr. McInerney states that 
the breakdown of payment was as follows: 667 at $5.00, 244 at 
$4.00, 116 at $3.00, and 125 at $2.00. Mr. McInerney’s mailgram 
further states that: 


ON JUNE 7 HOULEHAN INC RECEIVED MAILGRAM 
FROM REYNOLDS NAILING (sic) CO WHICH STATED 
THEY WERE WILLING TO DISCUSS SETTLEMENT ON 
THIS CLAIM FOR ONLY 700 CANS OF CHERRIES. 
CRAIG ALREADY KNEW THE RETURN ROSENTHAL 
WAS REMITTING TO HOULEHAN ON 1152. THE CON- 
TRACT ON HIS PRODUCT WAS VOIDED BY THE MIS- 
BRANDING OF HIS PRODUCT BY M AND R. THE 
TOTAL AMOUNT OF THIS CLAIM WILL BE FOR 1152 
TOTAL CHERRIES. 


Since Mr. McInerney was not involved in the conversation which 
he described in his mailgram, his assertions as to the content of the 
conversation are hearsay. The record discloses that complainant’s 
Craig Lusk responded on June 9, 1984, by mailgram to the June 8, 
1984, mailgram from Mr. McInerney, denying all the basic asser- 
tions therein. It is interesting that respondent, when reviewing in 
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its answer the accounting which it states that it received from 
Rosenthal, shows reduced prices for only 792 cases of cherries. 
(Complainant admits that a total of 792 cases, rather than the 700 
shown by the federal inspection, were misbranded.). The broker’s 
confirmation of sale does not state how many cartons of cherries 
were to be covered by the alleged settlement agreement. If we were 
to assume that there was a settlement agreement, as stated by the 
broker, it would be possible to speculate that respondent broke off 
discussions with complainant in regard to settlement because of an 
erroneous belief that all 1,152 cartons of cherries shipped to Rosen- 
thal were to be included in the settlement. However, in view of 
complainant’s prompt reply by telegram to the broker’s confirma- 
tion, we conclude that complainant only agreed to reimburse re- 
spondent for the cost of correcting the misbranding, and further 
agreed to consider an adjustment at a later date. Respondent did 
not submit any data, or claim, in regard to the cost of correcting 
the misbranding. Consequently, we cannot make any award to re- 
spondent for such amount. 

We have characterized respondent’s second defense as resting 
upon the allegation of breach of contract. In addition, we have con- 
cluded that there was a breach by complainant due to at least 700 
cartons of the cherries being undersized. Complainant has admitted 
that the correct number of undersized cartons of cherries was 792. 
Although the federal inspection at the place of business of Rosen- 
thal in Sioux City, Iowa, shows condition problems with the cher- 
ries, we are unable to conclude that there was a breach due to 
these condition problems. In a f.o.b. sale the warranty of suitable 
shipping condition provided in the Regulations (see 7 CFR § 46.43(i) 
& (j)) is applicable only at the contract destination agreed upon be- 
tween the parties. The federal inspection in Sioux City, Iowa, was 
made several days after the arrival of the cherries at contract des- 
tination, and is not indicative of a breach of contract due to abnor- 
mal condition factors at the contract destination. 

Since respondent accepted the cherries it is liable to complainant 
for the full purchase price thereof less any damages proven by re- 
spondent to have resulted from the breach of contract by complain- 
ant. The burden of proving damages rest upon respondent. Stock- 
ton Tomato Co., Inc. v. Albee Tomato Co., Inc., 28 Agric. Dec. 1051 
(1969). Respondent did not furnish us with a copy of the accounting 
covering the resale of the cherries by Rosenthal Foods Corporation 
in Sioux City, Iowa. The accounting data which respondent includ- 
ed as a part of its answer does not show the dates of resale. In addi- 
tion, even if respondent had furnished us with an accounting from 
Rosenthal showing dates of resale, it is evident that such an ac- 
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counting would be an inadequate basis on which to compute dam- 
ages in this case, since the federal inspection made on May 30, in 
Sioux City, Iowa, discloses significant condition defects in the cher- 
ries which may well not have been present in such cherries when 
they were accepted by respondent in Kansas City. We conclude 
that respondent has failed to meet its burden of proving damages 
in this case. 

Respondent is liable to complainant for the full purchase price of 
the cherries, or $12,564.90, less the $8,681.80 which it has already 
paid, or a total of $3,883.10. Respondent’s failure to pay complain- 
ant such amount is a violation of section 2 of the Act for which rep- 
aration should be awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $3,883.10 with interest 
thereon at the rate of 13% per annum from July 1, 1984, until 
paid. 

Copies of this order shall be served upon the parties. 


C & E Enterprises, Inc. a/t/a KoyAMA Farms v. CorGAN & Son, 
Inc. PACA Docket No. 2-6732. Decided October 1, 1985. 


Statute of limitations—Jurisdiction. 
If neither an informal nor final complaint has filed within nine months of the time 
a cause of action arose, the Secretary is without jurisdiction, and the complaint 
must be dismissed. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
formal complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,018.90 in con- 
nection with the shipment in interstate commerce of a trucklot of 
lettuce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
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served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure, the verified complaint is considered a part of 
the evidence in the case, as is the Department’s report of investiga- 
tion. The answer, since it was not verified, is not a part of the evi- 
dence. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an 
opening statement. Respondent did not file an answering state- 
ment. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, C & E Enterprises, Inc., is a corporation also 
trading as Koyama Farms, whose address is P.O. Box 726, Guada- 
lupe, California. 

2. Respondent, Corgan & Son, Inc., is a corporation whose ad- 
dress is 161-162 NYC Terminal Market, Bronx, New York. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about June 29, 1983, complainant shipped to respondent 
886 cartons of lettuce, and subsequently, on June 30, 1983, invoiced 
respondent for the 886 cartons of lettuce by its invoice number 
002451 in the amount of $5.15 per carton, plus 65 cents per carton 
cooling, and $22.50 for a Ryan temperature recorder, for a total in- 
voice amount of $5,161.30. 

4. The formal complaint was filed on November 30, 1984, which 
was in excess of 9 months after the cause of action relative to the 
886 cartons of lettuce covered by invoice no. 002451 accrued. 


CONCLUSIONS 


The Department’s report of investigation contains an informal 
complaint filed November 16, 1983. However, this informal com- 
plaint is stated to be in reference to 900 cartons of lettuce sold to 
respondent on June 27, 1983, for a total f.o.b. invoice value of 
$6,120.00. Such complaint states that respondent remitted the sum 
of $2,370.40 by its check number 17513, leaving a balance due to 
complainant of $3,749.60. Attached to the informal complaint letter 
is complainant’s invoice no. 002418 covering a shipment of 900 car- 
tons of lettuce on June 27, 1983, for a f.o.b. price of $6.15 per 
carton, plus 65 cents per carton cooling. The Department wrote to : 
respondent on November 30, 1983, conveying the substance of the 
informal complaint, and respondent replied by letter of December 





C & E ENTERPRISES, INC. v. CORGAN & SON, INC. 
Volume 44 Number 5 


8, 1983, stating that the June 27, 1983, shipment had been paid in 
full at an agreed adjusted price of $5.00 per carton. Respondent fur- 
ther stated that it was given another load of lettuce on June 29, 
1983, from complainant, but that such load was put on respond- 
ent’s truck by mistake. Respondent stated that it was mistakenly 
given the June 29, 1983, load because it had placed an order with 
another shipper for a consigned load of lettuce, and such shipper 
operated out of the same cooler as complainant. Respondent sub- 
mitted along with its letter a copy of a check, made out to com- 
plainant in the amount of $5,028.40, which stated on its face that it 
was in payment for invoice no. 002451. Respondent’s letter was con- 
veyed by the Department to complainant’s representative, and on 
May 29, 1984, complainant’s representative wrote to the Depart- 
ment as follows: 


In further reference to the above mentioned complaint and 
your letter of May 4, 1984, enclosed is a copy of complain- 
ants (sic) invoice no. 2451 shipped on June 29, 1988. You 
will note in regards to this shipment complainants (sic) 
check in the amount of $5,028.40 was applied to this in- 
voice and deposited by Koyama Farms as full and final set- 
tlement. However, in reference to Koyama Farms invoice 
no. 2418 a June 27, 1983 shipment Koyama Farms is still 
seeking the balance due in the amount of $3,749.60. There- 
fore, I again request the assistance of your office in con- 
tacting Corgan & Son, Inc. in an attempt to bring this 
matter to an amicable settlement. 


It is evident that during the informal stages of this proceeding, 
and pursuant to an informal complaint filed by complainant on No- 
vember 16, 1983, complainant sought payment of a balance alleged 
to be due on a shipment of June 27, 1983, of 900 cartons of lettuce 
covered by complainant’s invoice no. 002418. However, the formal 
complaint, filed on November 30, 1984, requests a balance due of 
$1,018.90, after an alleged adjustment in the purchase price, for a 
shipment on June 29, 1983, of 886 cartons of lettuce. The invoice 
attached to the formal complaint is invoice no. 002451 covering a 
shipment of 886 cartons of lettuce on June 29, 1983. There is no 
informal complaint in our records to support this claim, and the 
formal complaint itself was obviously not timely filed. Section 6 of 
the Act (7 U.S.C. 499f) providing for application to the Secretary by 
petition within nine months after the cause of action accrues con- 
stitutes a jurisdictional restriction on this Department. H & M 
Banana Co. v. Rakovich, 18 Agric. Dec. 504 (1959). We conclude 
that the Secretary has no jurisdiction over complainant’s claim 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 5 


presented in its formal complaint. Accordingly, such complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


JimMy PAuL ANTHONY v. MARKET BASKET, INc. PACA Docket No. 
2-6702. Decided October 7, 1985. 


Acceptance of commodity—Rejection—Breach of warranty—Damages—Repara- 
tion awarded. 


Complainant, pro se. 
Thomas A. Stroud, Memphis, Tennessee, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $620.00 in connec- 
tion with the sale of two loads of corn in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant elected not to 
submit an opening statement, respondent submitted an answering 
statement, and complainant submitted a statement in reply. Nei- 
ther respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jimmy Paul Anthony, is an individual whose ad- 
dress is Route 2, Box 140A, Coffeeville, Mississippi. 
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2. Respondent, Market Basket, Inc., is a corporation whose ad- 
dress is 4862 Summer Avenue, Memphis, Tennessee. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

3. On July 23, 1984, complainant spoke over the telephone with 
respondent’s president, Joseph E. Cavataio. They agreed that re- 
spondent would purchase 50 sacks of yellow sweet corn at $5.00 per 
sack, to be delivered by complainant the following morning. 

4. On the morning of July 24, 1984, complainant delivered 49 
sacks of yellow field corn to respondent’s warehouse. Respondent’s 
receiving manager, Alfred Bailey, signed the sales ticket for the 
corn. Bailey did not realize that the corn was field corn, not the 
sweet corn that had been ordered. Acting in accordance with previ- 
ously issued instructions from Cavataio to order more corn if the 
shipment delivered by complainant looked good, Mr. Bailey ordered 
additional sacks of yellow and white corn, for delivery on the morn- 
ing of July 26, 1984. 

5. In the morning of July 26, 1984, complainant arrived at re- 
spondent’s warehouse with 50 sacks of yellow field corn and 25 
sacks of white field corn. Present at the warehouse was respond- 
ent’s receiving manager, Bailey, and respondent’s warehouse man- 
ager, Mike Sain. Bailey at first told complainant that respondent 
did not want anymore of complainant’s corn but, after consulting 
with Sain, decided to accept the corn. Bailey then signed a sales 
ticket showing the receipt of the 75 sacks of corn. 

6. On approximately July 29, 1984, Cavataio spoke with com- 
plainant and told him that he could not use complainant’s corn, as 
it was field corn, not sweet corn. Complainant refused to accept re- 
spondent’s attempted rejection. Respondent never made any at- 
tempt to resell the corn. 

7. Respondent has failed to pay complainant the contract price 
for the 124 sacks of corn of $620.00. 

8. A formal complaint was filed on October 29, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent denies liability for the $620.00 claimed in the com- 
plaint as the purchase price of two loads of corn which it received 
at its warehouse on July 24 and July 26, 1984. In its answer, re- 
spondent denies accepting the corn, and also contends that it re- 
voked its acceptance pursuant to Uniform Commercial Code 2-608 
because the corn was field corn, not the sweet corn it had ordered. 

There can be no doubt that respondent accepted these two loads 
of corn, as respondent’s receiving manager, Alfred Bailey, signed 
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the sales ticket for each load upon delivery at respondent’s ware- 
house. Respondent’s president, Joseph E. Cavataio, states in an affi- 
davit that after the second load of corn had been delivered on July 
26, 1984, he told his secretary to call complainant to tell him to 
pick up the corn, as it did not comply with the contract terms. 
Complainant, in a sworn statement, denies receiving such a call. As 
Cavataio’s secretary has not submitted any statement concerning 
this alleged telephone call, Cavataio’s affidavit merely asserts hear- 
say, and is thus less credible than complainant’s sworn statement, 
which reflects personal knowledge. It is undisputed that on ap- 
proximately July 29, 1984, Cavataio told complainant, over the tele- 
phone, that respondent did not want the corn and was not going to 
pay for it. This was the first indication received by complainant 
from respondent that it wished to reject the corn. This attempt at 
rejection occurred five days after respondent’s receipt of the July 
24, 1984, load, and three days after its receipt of the July 26, 1984, 
load. This is far in excess of the eight hour period after the receipt 
of produce which is considered a reasonable time within which a 
rightful rejection can take place. See 7 CFR 46.2(cc)(2). 

The portion of Uniform Commercial Code § 2-608 cited by re- 
spondent as justification for its failure to pay complainant for the 
two loads of accepted corn is as follows: 


(1) The buyer may revoke his acceptance of a lot or com- 
mercial unit whose non-conformity substantially impairs 
its value to him if he has accepted it 


* * * * * * * 


(b) without discovery of such non-conformity if his ac- 
ceptance was reasonably induced either by the difficulty of 
discovery before acceptance or by the seller’s assurances. 


(2) Revocation of acceptance must occur within a reasona- 
ble time after the buyer discovers or should have discov- 
ered the ground for it and before any substantial change 
in condition of the goods which is not caused by their own 
defects. It is not effective until the buyer notifies the seller 
of it. 


The first element which respondent must prove by a preponder- 
ance of the evidence in order to establish a revocation of accept- 
ance is that the corn failed to conform to the contract terms and, 
therefore, its value to respondent was substantially impaired. See 
Highland Grape Juice Co. v. T.W. Garner Food Company, 38 Agric. 
Dec. 1001 (1979). Respondent contends that it contracted for sweet 
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corn, and that the corn delivered by complainant was field corn, 
which respondent could not sell in its store. Respondent claims 
that field corn is used for animal feed. Complainant has never 
denied these allegations, and we can only conclude that they are 
valid. Respondent has thus met its burden of proof with respect to 
this element. 

The next issue is whether respondent’s acceptance of the two 
loads was without discovery of the non-conformity if such accept- 
ance was reasonably induced by the difficulty of discovery before 
acceptance or by complainant’s assurances. With respect to the 
July 24, 1984 delivery, respondent’s receiving manager, Bailey, has 
submitted an affidavit in which he makes clear that he received 
and accepted it under the erroneous assumption that it contained 
sweet corn, although he does not allege that complainant actually 
told him that the corn he was delivering was sweet corn. The next 
question to be resolved is whether such acceptance was reasonably 
induced by the difficulty of discovery that the corn was really field 
corn. We do not believe that the difficulty of discovery reasonably 
induced respondent’s acceptance. Respondent’s president, Cavataio, 
has clearly stated in his affidavit the difference in appearance be- 
tween field corn and sweet corn; that field corn has larger kernels 
and ears, and a coarser grain. Bailey, as respondent’s receiving 
manager, should have been able to perceive this difference. Re- 
spondent’s explanation that Bailey was inexperienced is not satis- 
factory, as it was unreasonable for respondent to have given such a 
responsible position to a person with insufficient experience to be 
able tc distinguish between field corn and sweet corn. However, 
even if we were to conclude that respondent’s acceptance of the 
July 24 load was reasonably induced by the difficulty of discovery, 
it is clear that respondent did not attempt to revoke its acceptance 
of the July 24 load within a reasonable time after respondent dis- 
covered it had received field corn. Bailey should have been in- 
structed to tell complainant when he arrived with the second load, 
on July 26, 1984, that respondent did not want the first load of 
field corn. However, Bailey does not allege in his affidavit, nor does 
the record otherwise indicate, that any attempt at revocation was 
made until the July 29, 1984, telephone conversation between Ca- 
vataio and complainant. By not clearly indicating on July 26 that 
it did not want the July 24 load, respondent waived any right to 
revoke its acceptance of such load. 

Turning to the July 26, 1984, load, it is apparent that respond- 
ent’s acceptance was not reasonably induced by the difficulty of 
discovery that the corn was field corn, as both Cavataio and Bailey 
state in their affidavits that on July 24, 1984, after the first load 
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had been received, Cavataio clearly explained to Bailey the differ- 
ence in appearance between field and sweet corn. Therefore, Bailey 
should reasonably have been aware that the corn delivered on July 
26 was field corn. Bailey and respondent’s warehouse manager, 
Mike Sain, have submitted affidavits stating that when complain- 
ant arrived with the July 26 load, he assured them that the corn 
was what Cavataio had ordered. However, we do not believe that 
even complainant’s assurances that the product was sweet corn, as 
earnest as they may have been, should reasonably have induced ac- 
ceptance, considering respondent’s experience with the previously 
delivered July 24 load. 

We have concluded that respondent did not revoke its acceptance 
of either of the two loads of corn. Therefore, respondent is liable 
for the contract price, less damages due to any breach of warranty 
or contract. Respondent has the burden of proving the breach and 
damages by a preponderance of the evidence. Santa Clara Produce, 
Inc. v. Caruso Produce Inc., 41 Agric. Dec. 2279 (1982). We have es- 
tablished that there was such a breach, as the corn was not the 
sweet corn subject to the contract, but field corn. As damages, re- 
spondent is entitled to the difference between the actual value of 
the corn at the date and place of acceptance, and the value of the 
corn if it had been as warranted. The value of the corn as warrant- 
ed is the contract price plus freight or, in the present case, where 
there is no freight charge, the contract price alone. Therefore, the 
value of the corn if it had been as warranted was $620.00 for all 
124 sacks. The actual value of produce is usually determined by the 
results of a prompt and proper resale. However, there was appar- 
ently no resale in the present case, and respondent alleges that all 
the corn was dumped on August 8, 1984. Respondent has not of- 
fered any explanation why it did not attempt to resell the 124 
sacks of field corn. Although we suspect that the actual value of 
the field corn upon acceptance was less than the $5.00 per sack 
contract price for sweet corn, we cannot accept respondent’s asser- 
tions that the corn was completely without value without evidence 
that this was the case. We are thus forced to conclude that re- 
spondent has failed to sustain its burden of proving damages re- 
sulting from complainant’s breach. 

Respondent is liable for the contract price of $620.00, and its fail- 
ure to pay this sum is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $620.00, with interest thereon at the 
rate of 138% per annum from September 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


JoHN K. HARMON d/b/a HARMON COMPANY PRODUCE v. PACIFIC 
Fruit & Propuce Co. PACA Docket No. 2-6939. Decided Octo- 
ber 7, 1985. 


Admission of liability. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely informal complaint was filed on July 23, 1984, and a formal 


complaint was filed on May 17, 1985. Complainant seeks to recover 
$4,047.10, which amount is alleged to be the total purchase price 
for watermelons sold to and accepted by respondent on June 22, 
1984. Respondent filed an answer to the formal complaint on 
August 23, 1985, admitting that $1,524.35 of the amount claimed by 
complainant was due and owing to complainant on account of the 
transaction involved herein. 
Section 7(a) of the Act (7 U.S.C. § 499g(a)) provides, in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,524.35. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from August 1, 1984. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
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same procedure as if no order for the payment of the undisputed 
amount had been issued. 
Copies of this order shall be served upon the parties. 


R. F. CHAMBERLAND v. HAVANA PoTtaToEs CORPORATION. PACA 
Docket No. 2-6657. Decided October 9, 1985. 


Accord and satisfaction—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Bob Bellefleur, Madwaska, Maine, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of repa- 
ration against respondent in the amount of $4,047.80 in connection 
with the shipment in interstate commerce of four truckloads of po- 
tatoes. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, and respondent filed an 
answering statement. Complainant also filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, R. F. Chamberland, is an individual whose ad- 
dress is P.O. Box 187, St. Agatha, Maine. 

2. Respondent, Havana Potatoes Corporation, is a corporation 
whose address is 1 River Road, Edgewater, New Jersey. At the time 
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of the transactions involved herein respondent was licensed under 
the Act. 

3. On or about December 22, 1983, complainant sold to respond- 
ent one truckload of round white potatoes containing 43,100 pounds 
at $6.25 per hundredweight, plus $38.30 for a loan to the truckdriv- 
er and for six gallons of Methanol, or a total price of $2,732.05. On 
the same day complainant shipped the potatoes from St. Agatha, 
Maine, to respondent in Edgewater, New Jersey. After arrival and 
acceptance of the potatoes the parties agreed to a reduction in 
price of $1.00 per hundred weight, and respondent paid complain- 
ant $2,301.15 pursuant to this agreement. There is no amount still 
due from respondent to complainant on this load. 

4. On or about December 24, 1983, complainant sold to respond- 
ent one load of round white potatoes containing 63,800 pounds at 
$8.40 per hundredweight, or a total of $5,359.20. On the same day 
complainant shipped the potatoes from St. Agatha, Maine, to re- 
spondent in Edgewater, New Jersey, where they were received and 
accepted by respondent. Respondent has paid complainant 
$4,721.20 for these potatoes leaving a balance still due of $638.00. 

5. On or about January 2, 1984, complainant sold to respondent 
one truckload of round white potatoes containing 60,060 pounds at 
$9.00 per hundredweight f.o.b., or a total price of $5,405.40 On the 
same day complainant shipped the potatoes from St. Agatha, 
Maine, to respondent in Edgewater, New Jersey, where they were 
received and accepted by respondent. Respondent has paid com- 
plainant $3,003.00 for these potatoes leaving a balance still due and 
owing to complainant of $2,402.40. 

6. On or about January 3, 1984, complainant sold to respondent 
one truckload of round white potatoes containing 46,120 pounds at 
$6.75 per hundredweight f.o.b., or a total price of $3,113.10. On the 
same day complainant shipped the potatoes from St. Agatha, 
Maine, to respondent in Edgewater, New Jersey, where they were 
received and accepted by respondent. Respondent has paid com- 
plainant $2,536.60 for these potatoes leaving a balance still due and 
owing of $576.50. 

7. The formal complaint was filed on July 12, 1984, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the balance of the purchase prices 
on four loads of potatoes sold to respondent. Respondent maintains 
that it purchased a total of six loads of potatoes from complainant, 
that the potatoes were contracted to be Katahdin variety potatoes, 
but that the last four loads (the four loads at issue in this proceed- 
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ing) were not Katahdin variety but rather Superior variety, and 
were also not of good quality. Respondent maintains that it con- 
tacted complainant, complained about each of the loads, and nego- 
tiated a $1.00 per hundredweight adjustment in price as to each of 
the loads. Respondent also points to the fact that as to each of the 
four loads in issue it paid by means of a check to which was at- 
tached a stub stating “paid in full invoice No. ___ ” with the 
blank being filled in in each case with the invoice number applica- 
ble to the load. On this basis respondent claims accord and satisfac- 
tion. 

Complainant, by sworn affidavit, admitted that there was a com- 
plaint as to the December 22, 1983, load in regard to such potatoes 
not being Katahdin variety. Complainant states that the preceding 
two loads which it shipped to respondent were Katahdin variety, 
but that the parties had no agreement as to what variety of pota- 
toes was to be shipped. Complainant states that although its ship- 
ment of Superior variety on December 22, 1983, was not a breach of 
contract, it nevertheless granted respondent an allowance of $1.00 
per hundredweight as to this load. Complainant also stated that 
each of the subsequent three loads which it shipped to respondent 
were Katahdin variety potatoes, and that it received absolutely no 
complaint from respondent in regard to such loads. 

The written documentation relative to the last three loads of po- 
tatoes is not helpful in deciding the basic factual issues in dispute 
between the parties. Both parties submitted sworn affidavits by the 
persons directly involved in these potato transactions. However, 
complainant submitted an additional affidavit from a potato 
farmer who accompanied complainant when he personally deliv- 
ered the second load at issue herein. This potato farmer affirmed 
that he had been growing potatoes for over twenty years, that he 
saw the potatoes when they were unloaded, and that they were ex- 
cellent quality Katahdin variety potatoes. In addition, although re- 
spondent alleged that its agreement with complainant was for a 
$1.00 per hundred weight reduction as to each of the four loads of 
potatoes, respondent actually paid complainant on the basis of a 
$4.00 per hundredweight allowance as to the third load at issue 
herein, and a $1.25 per hundredweight allowance as to the fourth 
load at issue herein. On the basis of all of the evidence we conclude 
that respondent did not make any complaint as to the last three 
loads, and that no agreement for an adjustment was entered into 
between the parties as to such loads. 

Respondent alleges that there was an accord and satisfaction be- 
tween the parties as a result of complainant’s negotiation of the 
three checks which it received from respondent for the last three 
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loads of potatoes. Each of these checks had attached a stub with 
the statement: “paid in full”, with reference to an invoice number. 
In view of our finding herein that there was no complaint from re- 
spondent as to these three loads, we find that there was no dispute 
between the parties prior to complainant’s receipt and negotiation 
of the checks from respondent. The existence of a bona fide dispute 
between the parties is a necessary condition for an accord and sat- 
isfaction to take place. See James v. Nelson, 30 Agric. Dec. 1936 
(1971). 

Respondent did not have any of the potatoes inspected on arrival, 
and consequently its claim that the potatoes were of poor quality is 
not proven by a preponderance of the evidence. Accordingly, all of 
respondent’s defenses fail. Although complainant made claim in its 
formal complaint for the $430.90 deduction made by respondent on 
the December 22, 1983, load of potatoes, complainant also admitted 
that there was an agreement between the parties for an allowance 
of $1.00 per hundredweight as to this load. If follows that complain- 
ant will not be awarded any reparation as to the December 22, 
1983, load of potatoes. The balance due and owing to complainant 
on the remaining three loads is $3,616.90. Respondent’s failure to 


pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,616.90, with interest thereon 
at the rate of 138% per annum from February 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 
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O.P. Murpuy Propuce Company INc. a/t/a O.P. Murpnuy & Sons v. 
CLARKTON Tomato House. PACA Docket No. 2-6673. Decided 
October 9, 1985. 


Contract term—Protection agreement—Reparation awarded. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $4,217.80, in con- 
nection with the sale and shipment to respondent of a truckload of 
tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
admitting liability for $1,301.80, but denying liability for the re- 
maining amount alleged in the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in form of verified 
statements and to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, O. P. Murphy Produce Company Inc. a/t/a O. P. 
Murphy & Sons, is a corporation whose address is P.O. Box 548, So- 
ledad, California. 

2. Respondent, Clarkton Tomato House, is an individual, Billy G. 
Maddox, whose address is P.O. Box 655, Clarkton, Missouri. At the 
time of the transaction involved herein, respondent was not li- 
censed under the Act, but was operating subject to license. 

3. On October 7, 1983, complainant, acting through a broker, 
Mid-Valley Brokerage Co., McAllen, Texas, sold to respondent a 
truckload of tomatoes consisting of 243 cartons of extra large green 
at $10.25 per carton, or $2,490.75, 567 cartons of extra large pink at 
$9.25 per carton, or $5,244.75, and 162 cartons of large pink at $8.25 
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per carton, or $1,336.50, plus $145.80 for pallets for a total contract 
price of $9,217.80, f.o.b. The parties agreed that respondent would 
be granted protection in the event of market decline until October 
10, 1983. 

4, Complainant shipped the tomatoes in interstate commerce to 
respondent, where they arrived and were accepted. 

5. There was no market decline at respondent’s place of business 
from October 7, 1983, through October 10, 1983, for the tomatoes 
set forth in the contract. 

6. Respondent has paid complainant $5,000.00 for the truckload 
of tomatoes at issue, but has failed to pay any part of the remain- 
ing contract price. 

7. An informal complaint was filed on February 22, 1984, which 
was within nine months from when the cause of action herein ac- 
crued. A formal complaint was subsequently filed on August 6, 
1984. 

8. Respondent filed an answer on October 29, 1984, in which it 
admitted liability for $1,301.80 of the amount alleged in the com- 
plaint. Therefore, an Order Requiring Payment of Undisputed 
Amount was issued on December 19, 1984, in the amount of 
$1,301.80. 


CONCLUSIONS 


Respondent has paid $5,000.00 of the original contract price of 
$9,217.80 for the truckload of tomatoes at issue, and has admitted 
in its answer liability for additional $1,301.80. An Order Requiring 
Payment of Undisputed Amount was issued on December 19, 1984, 
ordering respondent to pay the admitted amount of $1,301.80. 
Therefore, there is $2,916.00 remaining in dispute. 

Respondent admits purchasing, receiving and accepting the to- 
matoes subject to the complaint, but claims that the contract of 
sale contained a provision granting respondent protection through 
October 10, 1988. The broker in this transaction, Mid-Valley Bro- 
kerage Co., McAllen, Texas, has stated in an August 20, 1984, letter 
to the Department that this grant of protection was part of the 
contract. Complainant does not deny that this was the case. There- 
fore, we conclude that the protection agreement asserted by re- 
spondent was included in the contract terms. 

However, the record contains no evidence that the market actu- 
ally declined between the date of sale, October 7, 1983, and October 
10, 1988. Even if we took judicial notice of the Market News Serv- 
ice Reports for St. Louis, Missouri, we would not find any evidence 
of market decline. The October 7, 1983, listings show, for tomatoes 
of Mexican origin, which we assume were the tomatoes involved 
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herein, two layer flats of 4x5 and 5x6 tomatoes at $10.00 per 
carton, with three layer lugs of 6X6 tomatoes at $13.50 per carton, 
and 6X7 tomatoes at $13.00 per carton. The next date for which 
there are listings, October 11, 1983, shows prices of $9.50 to $11.00, 
mostly $10.00 per carton, for two layer flats of 4x5 and 5x6 toma- 
toes. No listings are shown for the larger sized 66 or 6X7 toma- 
toes. There is virtually no difference between the October 7 and Oc- 
tober 11, 1983, prices for the 4x5 and 5x6 tomatoes, which we 
assume are equivalent in size to the large tomatoes purchased by 
respondent. As there are no listings on October 11, 1983, for 66 or 
6X7 tomatoes, which we assume correspond to the extra large to- 
matoes of the subject contract, we have no evidentiary basis to con- 
clude that there was a price decline for the extra large tomatoes as 
well. 

For the reasons stated above, respondent is liable for the entire 
contract price remaining in dispute of $2,916.00, and its failure to 
pay this sum to complainant is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,916.00, with interest thereon at 
the rate of 13 percent per annum from November 1, 1983, until 
paid. 

Copies of this order shall be served upon the parties. 


J. R. Norton Company v. CorGAN & Son, Inc. PACA Docket No. 
2-6731. Decided October 11, 1985. 


Failure to pay—Verification of pleadings. 
An verified answer cannot be given evidentiary value. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,464.50 in con- 
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nection with the shipment in interstate commerce of 3 trucklots of 
lettuce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an unverified answer thereto 
denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00 and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified complaint is considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. Respondent’s answer, since it was not verified, is not 
a part of the evidence. In addition, the parties were given an oppor- 
tunity to file evidence in the form of sworn statements. Complain- 
ant filed an opening statement. Respondent did not file an answer- 
ing statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. R. Norton Company, is a corporation whose 
address is P.O. Box 20807, 1310 North 24th Street, Phoenix, Arizo- 
na. 

2. Respondent, Corgan & Son, Inc., is a corporation whose ad- 
dress is 161-162 N.Y.C. Terminal Market, Bronx, New York. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about May 26, 1984, complainant sold to respondent 800 
cartons of two dozen size no grade lettuce at $3.50 per carton, plus 
$.65 per carton for vacuum cooling, $.10 per carton for racks, $.20 
per carton brokerage, and $22.50 for a Ryan temperature recorder, 
or a total price of $3,582.50 f.o.b. Complainant shipped the lettuce 
from loading point in the State of California to respondent at 
Bronx, New York on the same day. Respondent accepted the let- 
tuce on arrival and has paid complainant $1,540.00, leaving a bal- 
ance still due and owing of $2,042.50. 

4, On or about June 11, 1984, complainant sold to respondent 450 
cartons of two dozen size no grade lettuce and 421 cartons of two 
dozen size no grade flim lettuce at $8.00 per carton, plus $.65 per 
carton for vacuum cooling, $.10 per carton for racks, $1.50 per 
carton wrap charge, and $22.50 for a Ryan temperature recorder, 
or a total price of $8,950.25 f.0.b. Complainant shipped the lettuce 
from loading point in the State of California to respondent in 
Bronx, New York on the same day. Respondent accepted the let- 
tuce after arrival and has paid complainant $7,208.25, leaving a 
balance still due and owing of $1,742.00. 
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5. On or about June 13, 1984, complainant sold to respondent 840 
cartons of two dozen size no grade lettuce at $9.00 per carton, plus 
$.65 per carton vacuum cooling, $.10 per carton for racks, and 
$22.50 for a Ryan temperature recorder, or a total price of 
$8,212.50 f.0.b. Complainant shipped the lettuce from loading point 
in California to respondent in Bronx, New York on the same day. 
Respondent accepted the lettuce after arrival and has paid com- 
plainant $6,532.50, leaving a balance still due and owing of 
$1,680.00 

6. The formal complaint was filed on November 13, 1984, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s unverified answer is not evidence in this proceed- 
ing, but does serve to frame the issues between the parties. See 
Perell, Inc. v. Anthony Abbate Fruit Distributors, 32 Agric. Dec. 
1900 (1973). Respondent’s answer, which is in the form of a letter 
signed by respondent’s president, states that respondent made an 
agreement with complainant’s sales person “Karen” that the first 
load would be handled on a commission basis, and that the remain- 
ing two loads could be paid at an adjusted price of $6.00 on the 
second load and $7.00 on the third load. As stated above this 
answer is not in evidence. The only submission from respondent 
which is a part of the evidence is an unverified letter from re- 
spondent’s president which was incorporated as a part of the De- 
partment’s report of investigation. This letter states that a check 
was mailed to complainant covering the three invoices and that 
complainant assumed “all was okay because our check was accept- 
ed and cashed.” In addition complainant states in this letter that 
“our broker quoted to us a price of $1.00 less than we were billed, 
with full market potential (sic.). The market declined as much as 
$3.00 after this.” 

Complainant submitted as its opening statement a sworn affida- 
vit from Karen Freshwater, the sales person referred to by re- 
spondent’s president. In this affidavit Karen Freshwater states that 
the contract in regard to each shipment was as stated in the find- 
ings of fact, and that there were no agreements between the par- 
ties which altered those contracts. We find that complainant has 
proven its case by a preponderance of the evidence. 

The total amount which remains due and owing from respondent 
to complainant as a result of respondent’s purchase and acceptance 
of the three loads of lettuce is $5,464.50. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act 
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for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,464.50, with interest thereon at 
the rate of 13 percent per annum from July 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


TEIXEIRA Farms, INc. v. CoRGAN & Son, Inc. PACA Docket No. 2- 
6752. Decided October 11, 1985. 


Failure to pay—Verification of pleadings. 
An verified answer cannot be given evidentiary value. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $35,093.95 in con- 
nection with the shipment in interstate commerce of nine trucklots 
of mixed perishable agricultural commodities. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an unverified answer thereto 
denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000, the parties did not request an oral hearing, and the short- 
ened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is therefore applicable. Pursuant to this 
procedure, the verified complaint is considered a part of the evi- 
dence in the case as is the Department’s report of investigation. Re- 
spondent’s answer, since it was not verified, is not a part of the evi- 
dence. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an 
opening statement. Respondent did not file an answering state- 
ment. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Teixeira Farms, Inc., is a corporation whose ad- 
dress is 2600 Bonita Lateral Road, Santa Maria, California. 

2. Respondent, Corgan & Son, Inc., is a corporation whose ad- 
dress is 161-162 N.Y.C. Terminal Market, Bronx, New York. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about August 9, 22, 23, 27, 31, September 6, 7, 11, and 
14, 1984, complainant sold to respondent and shipped from loading 
point in the State of California to respondent in Bronx, New York, 
nine trucklots of mixed vegetables at prices totalling $35,093.95, 
f.o.b. 

4, Respondent received and accepted the nine trucklots of mixed 
vegetables and has failed to pay complainant any part of the pur- 
chase price thereof. 

5. The formal complaint was filed on December 24, 1984, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s unverified answer is not in evidence in this pro- 
ceeding, nor are the exhibits which respondent attached thereto in 


evidence. See Perell, Inc. v. Anthony Abbate Fruit Distributors, 32 
Agric. Dec. 1900 (1973). Respondent’s answer does, however, serve 
to join the issues between the parties. Such answer is in the form 
of a letter from respondent’s president and states in relevant part 
as follows: 


The complaints filed by Teixeira Farms we find in error as 
some of the merchandise billed to us F.O.B. was actually 
shipped on an open price basis. Also much of the merchan- 
dise arrived with much decay and in poor condition. It was 
not given a clean receipt upon arrival. 


Respondent did not reply to the informal inquiry addressed to it by 
officials of this Department during the informal stages of this pro- 
ceeding and consequently, there were no evidentiary submissions 
from respondent included as a part of the report of investigation. 
There is no evidence in the record to support any of the conten- 
tions made by respondent in its answer. 

Complainant’s contentions are supported by the documentation 
attached to the sworn complaint and also by the sworn affidavit of 
its sales manager submitted as complainant’s opening statement. 
We conclude that complainant has proven that respondent received 
and accepted all of the produce, and has failed to pay any part of 
the purchase price thereof. We also conclude that respondent has 
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not proven any defense to complainant’s action herein. Respond- 
ent’s failure to pay complainant the full purchase price of the 
produce, or $35,093.95 is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $35,093.95, with interest thereon 
at the rate of 13% per annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


CHESTER RutTerR v. C. H. Rosinson Company and Sou SIEFr 
PropucE Company. PACA Docket No. 2-6643. Decided October 
18, 1985. 


Interstate commerce—Lack of jurisdiction. 
Complainant has burden to show goods were in interstate commerce so as to confer 
jurisdiction on Secretary of Agriculture. 


John B. Leete, Coudersport, Pennsylvania, for complainant. 

Owen Gleason, Eden Prairie, Minnesota, for respondent, C. H. Robinson Company. 
Herbert Margolis, Uniontown, Pennsylvania, for respondent, Sol Sieff Produce Com- 
pany. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondents in the amount of $4,665.60 in con- 
nection with the shipment of a truckload of potatoes. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondents, which filed answers thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
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Complainant did not file an opening statement. Respondent, C.H. 
Robinson Company, filed an answering statement, and complainant 
filed a statement in reply. Respondent, C.H. Robinson Company, 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Chester Ruter, is an individual whose address is 
R. D. #1, Post Office Box 172, Coudersport, Pennsylvania. 

2. Respondent, C. H. Robinson Company, is a corporation whose 
address is 7525 Mitchell Road, Eden Prairie, Minnesota. At the 
time of the transaction involved herein this respondent was li- 
censed under the Act. 

3. Respondent, Sol Sieff Produce Company, is a corporation 
whose address is 20 West Penn Street, Uniontown, Pennsylvania. 
At the time of the transaction involved herein this respondent was 
licensed under the Act. 

4. On or about March 29, 1983, complainant, through respondent 
C.H. Robinson Company acting as broker, contracted to sell to re- 
spondent Sol Sieff one carload of U.S. No. 1 size A potatoes in 10 
pound bags at 59 cents per bag on a delivered basis. 

5. On or about April 7, 1983, complainant shipped the potatoes 
from its potato farm in Coudersport, Pennsylvania to respondent 
Sol Sieff Produce Company in Uniontown, Pennsylvania. 

6. An informal complaint was filed on September 8, 1983, which 
was within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Respondent, C.H. Robinson Company, has strongly urged in its 
answer and again in its brief that the Secretary lacks jurisdiction 
over the subject matter of this proceeding because the potato trans- 
action was not in interstate commerce. Complainant made no reply 
to this contention by respondent C.H. Robinson Company. 

Section 2 of the Act (7 U.S.C. 499b) proscribes as unlawful certain 
activities that are “in or in connection with any transaction in 
interstate or foreign commerce”. Interstate or foreign commerce is 
defined to mean “commerce between any State or Territory, or the 
District of Columbia and any place outside thereof; or between 
points within the same State or Territory, or the District of Colum- 
bia but through anyplace outside thereof; or within the District of 
Columbia.” (7 U.S.C. § 499a(3)). The Act further provides that: 


A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign 
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commerce if such commodity is part of that current of 
commerce usual in the trade in that commodity whereby 
such commodity and/or the products of such commodity 
are sent from one state with the expectation that they will 
end their transit, after purchase in another, including, in 
addition to cases within the above general description, all 
cases where sale is either for shipment to another state, or 
for processing within the state and the shipment outside 
the state of the products resulting from such processing. 
Commodities normally in such current of commerce shall 
not be considered out of such commerce through resort 
being had through any means or device intended to 
remove transactions in respect thereto from the provisions 
of this Act. 


In its informal complaint complainant stated that: 


On March 29, 1983 C. H. Robinson Company called and 
asked me, a potato grower, to ship a load of potates to Sol 
Sieff Produce Company, Inc. of Uniontown, Pa. to be deliv- 
ered on March 31, 1983 .. . 


The implication of this statement is that the subject potatoes were 
grown by complainant on its farm in Pennsylvania. There is noth- 
ing in the record to imply the contrary. Accordingly, we conclude 
that these potatotes did not originate outside of Pennsylvania. It is 
further evident that these potatoes were shipped to respondent Sol 
Sieff Produce Company whose place of business is located in Union- 
town, within the state of Pennsylvania. There is no indication in 
the record that these potatoes ever left Pennsylvania after accept- 
ance by respondent Sol Sieff Produce Company. The only thing in 
the entire record to indicate any connection of the subject potato 
transaction with interstate commerce is the bare allegation made 
by complainant in its complaint. Complainant stated as follows: 


That on or about the 29th day of March, 1983, in the 
course of interstate commerce, or contemplating interstate 
commerce, Complainant, by oral contract engaged the 
services of Respondent C. H. Robinson Company, as 
broker, to sell to Respondent Sieff Produce Company, one 
carload of U.S. Grade One potatoes . . 


Even after respondent C. H. Robinson Company had specifically 
denied that any interstate commerce or contemplation of interstate 
commerce was involved in the potato transaction complainant 
failed to respond or provide any evidence that the subject potatoes 
either moved interstate or that there was ever any contemplated 
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movement of such potatoes in interstate commerce. The party al- 
leging that a transaction is in interstate commerce or in contem- 
plation thereof has the burden of proof to establish its claim. Men- 
delson-Zeller Co. v. Bleier, 34 Agric. Dec. 683 (1975); Maine Packers 
v. Maine Banana, 32 Agric. Dec. 1538 (1973); P. C. Kellam v. Vir- 
ginia Tomato Corp., 29 Agric. Dec. 835 (1970); and Dave Mendrin & 
Son v. Nick Delis Co., 28 Agric. Dec. 1555 (1969). We conclude that 
the Secretary has no jurisdiction over the potatoes involved in this 
proceeding. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Cat-Mex Distrisutors INc. v. GREAT WESTERN PrRopDUCE INc. PACA 
Docket No. 2-6736. Decided October 18, 1985 


Burden of proof—Creditability—Modification of contract—Breach of warranty. 
Where complainant provided strong evidence that contracts were not modified, and 
respondent did not, and where respondent did not show there was a breach of war- 
ranty of merchantibility, complainant must prevail. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $12,354.50 in con- 
nection with six trucklots of mixed vegetables sold and shipped to 
respondent in interstate commerce. The complaint was later 
amended to $5,156.50. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
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as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant submitted an open- 
ing statement. Respondent elected not to submit any additional evi- 
dence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cal-Mex Distributors Inc., is a corporation whose 
address is P.O. Box 1717, Chula Vista, California. 

2. Respondent, Great Western Produce Inc., is a corporation 
whose address is 5524 N. 51st Ave., Glendale, Arizona. At the times 
of the transactions involved herein, respondent was licensed under 
the Act. 

3. On June 22, 1984, complainant sold and shipped to respondent, 
in interstate commerce, 432 cartons of cucumbers at $4.50 per 
carton, or $1,944.00, and 108 lugs of squash at $6.50 per lug, or 
$702.00, for a total of $2,646.00, f.o.b. Complainant prepared a bill 
of lading reflecting these terms. The produce was received and ac- 
cepted by respondent. 

4. On approximately June 22, 1984, complainant sent an invoice 
to respondent including the terms set forth in Finding of Fact 3. 
Respondent returned the invoice on or about July 19, 1984, contain- 
ing handwritten alterations indicating price adjustments resulting 
in an alleged indebtedness of only $1,512.00. Respondent paid this 
sum as part of a $5,812.00 check sent to complainant on approxi- 
mately July 19, 1984. This check was accepted by complainant as 
partial payment. Upon receipt of the check, complainant called re- 
spondent demanding the balance allegedly due. Respondent has 
never paid any additional sum for the June 22, 1984, shipment. 

5. On June 25, 1984, complainant sold and shipped to respondent, 
in interstate commerce, 270 trays of cherry tomatoes at $6.00 per 
tray, or $1,620.00, 87 wire bound crates of green beans at $7.25 per 
crate, or $630.75, 106 cartons of cucumbers at $3.50 per carton, or 
$371.00, and 120 lugs of Roma tomatoes at $5.00 per lug, or $600.00. 
plus $291.50 palletizing and cooling, for a total of $3,513.25, f.o.b. 
Complainant prepared a bill of lading reflecting these terms. The 
produce was received and accepted by respondent. 

6. On approximately June 25, 1985, complainant sent an invoice 
to respondent containing the terms set forth in Finding of Fact 5. 
Respondent returned the invoice on about July 19, 1984, containing 
handwritten alterations indicating price adjustments resulting in 
an alleged indebtedness of only $2,194.00. Respondent paid this 
sum to complainant as part of a $5,812.00 check sent to complain- 
ant on approximately July 19, 1984. This check was accepted by 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 44 Number 5 


complainant as partial payment. Upon receipt of the check, com- 
plainant called respondent, demanding the balance allegedly due. 
Respondent has never paid any additional sum for the June 25, 
1984, shipment. 

7. On June 26, 1984, complainant sold and shipped to respondent, 
in interstate commerce, 216 wire bound crates of beans at $9.75 per 
crate, totalling $2,106.00. Complainant prepared a bill of lading re- 
flecting these terms. The beans were received and accepted by re- 
spondent, and respondent has made full payment of the contract 
price. 

8. On July 6, 1984, complainant sold and shipped to respondent, 
in interstate commerce, 162 cartons of cucumbers at $3.00 per car- 
tons, $486.00, plus $81.00 palletizing and cooling, for a total of 
$567.00, f.0.b. Complainant prepared a bill of lading reflecting these 
terms. The cucumbers were received and accepted by respondent. 

9. On approximately July 6, 1984, complainant sent an invoice to 
respondent containing the terms set forth in Finding of Fact 8. Re- 
spondent did not object to this invoice, but has never paid com- 
plainant any part of the contract price. 

10. On July 13, 1984, complainant sold and shipped to respond- 
ent, in interstate commerce, 162 cartons of cucumbers at $5.50 per 
carton, or $891.00, 168 wire bound crates of green beans at $8.75 
per crate, or $1,470.00, and 90 trays of cherry tomatoes at $6.00 per 
tray, or $540.00, for a total of $2,901.00, f.o.b. Complainant pre- 
pared a bill of lading reflecting these terms. The produce was re- 
ceived and accepted by respondent. 

11. The produce described in Finding of Fact 10 originated from 
L. Cacho & Sons Farm, Chula Vista, California. A bill of lading 
dated July 13, 1984, was prepared showing shipment of the produce 
from L. Cacho & Sons Farm to complainant. 

12. On approximately July 23, 1984, complainant sent an invoice 
to respondent containing the terms set forth in Finding of Fact 10. 
Respondent returned the invoice on about August 2, 1984, contain- 
ing handwritten alterations indicating price adjustments resulting 
in an alleged indebtedness of only $1,386.00. Respondent paid this 
$1,386.00 in a check sent to complainant on or about August 2, 
1984. This check was accepted by complainant as partial payment. 
Upon receipt of the check, complainant called respondent, demand- 
ing the balance allegedly due. Respondent has never paid any addi- 
tional sum for the July 13, 1984, shipment. 

13. On July 17, 1984, complainant sold and shipped to respond- 
ent, in interstate commerce, 71 wire bound crates of green beans at 
$8.75 per crate, or $621.25, f.o.b. Complainant prepared a bill of 
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lading reflecting these terms. The beans were received and accept- 
ed by respondent. 

14. On approximately July 17, 1984, complainant sent an invoice 
to respondent containing the terms set forth in Finding of Fact 13. 
Respondent has never paid anything for the July 17, 1984, ship- 
ment. 

15. Respondent has paid complainant a total of $7,198.00 for the 
six loads of produce purchased from June 22, 1984, through July 
17, 1984, which is $5,156.50 less than what complainant claims to 
be currently due and owing. 

16. A formal complaint was filed on September 25, 1984, which 
was within nine months from when the causes of action herein ac- 
crued. 


CONCLUSIONS 


Of the six transactions contained in the complaint, the parties 
agree that respondent has made full payment for only the June 26, 
1984, shipment, in the amount of $2,106.00 (Finding of Fact 7). The 
parties disagree as to whether respondent has any liability for the 
remaining five transactions. 


With respect to the June 22, 1984, shipment (Finding of Fact 3), 
respondent claims in its answer that the produce was received for 
the account of the shipper, pursuant to an agreement between re- 
spondent’s employee, Wayne Wood, and complainant’s employee, 
Jose Gomez. Respondent contends that the prices on which Wood 
and Gomez ultimately settled were $3.00 per carton for the 432 car- 
tons of cucumbers, and $2.00 per lug for the 108 lugs of squash, for 
a total of $1,512.00. However, complainant’s invoice and bill of 
lading for this transaction, whose authenticity has not been ques- 
tioned by respondent, show prices of $4.50 per carton for the cu- 
cumbers and $6.50 per lug for the squash (Findings of Fact 3,4). 
Further, respondent’s answer, which is the only document in the 
record containing respondent’s contentions about the alleged agree- 
ment between Wood and Gomez, is signed and sworn by Leslie M. 
Vinik, respondent’s controller. Vinik’s allegations concerning the 
existence of such agreement are hearsay and not credible. There- 
fore, we conclude that the agreed upon contract price was $2,646.00 
as asserted by complainant, and that respondent became liable for 
this amount upon its receipt and acceptance of the June 22, 1984, 
shipment. Farm Market Service, Inc. v. Alberlson’s Inc., 42 Agric. 
Dec. 429 (1983). After deducting the $1,512.00 payment made on 
this shipment, respondent remains liable for an additional 
$1,134.00. 
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Regarding the June 25, 1984 shipment (Finding of Fact 5), re- 
spondent admits there was no problem with the cherry tomatoes 
and that complainant was paid in full at $6.50 per tray, loaded. Re- 
spondent alleges that the green beans, cucumbers, and Roma toma- 
toes were received for the account of the shipper. Respondent 
furthern alleges that a price was finally settled between Wood and 
Gomez for $2.00 per crate, loaded, for the beans, and $2.50 per 
carton, loaded, for the cucumbers. Respondent states that no pay- 
ment was made for the Roma tomatoes because of their bad condi- 
tion. As was the case with the June 22, 1984, transaction, complain- 
ant’s version of the contract terms is contained in an invoice and 
bill of lading, while respondent’s version is based solely on a hear- 
say allegation from Vinik, respondent’s controller. Complainant’s 
assertions are obviously more credible. By receiving and accepting 
the produce, respondent became liable for the contract price, less 
damages due to any breach of warranty. Respondent bears the 
burden of proving the breach and damages by a preponderance of 
the evidence. Sana Clara Produce, Inc. v. Caruso Produce Inc., 41 
Agric. Dec. 2279 (1982). Respondent does not claim that there were 
condition problems with the green beans and cucumbers constitut- 
ing a breach of warranty, and is thus liable for the entire contract 
price for these commodities. Respondent’s claim that the Roma to- 
matoes were without value because of condition problems is totally 
unsupported by any evidence such as an inspection report, and will 
not be accepted. Therefore, respondent is liable for the difference 
between its payment of $2,194.00 and the agreed upon contract 
price of $3,613.25, or $1,319.25. 

Respondent admits purchasing, receiving and accepting from 
complainant 162 packages of cucumbers shipped on July 6, 1984 
(Finding of Fact 8), but claims that payment was made in full to 
Agri-National Sales Co. Inc., Glendale, Arizona, after respondent 
was billed by that firm. Complainant argues that the cucumbers 
for which respondent was billed by Agri-National Sales Co. Inc. 
were a different lot than those purchased by respondent from com- 
plainant. Even if they were the same lot, respondent has not pre- 
sented any evidence that it had complainant’s grant of authority to 
make payment to anyone other than complainant for these cucum- 
bers. Therefore, respondent’s payment to Agri-National Sales Co. 
Inc. had no effect on its liability to complainant for the July 6, 
1984, shipment of cucumbers, and respondent remains liable to 
complainant for the $567.00 contract price. 

The next transaction in dispute is the July 18, 1984 shipment 
(Finding of Fact 10). Respondent admits receiving it, claiming that 
the cucumbers were free from problems and paid for at the billing 
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price of $5.50 per carton. However, respondent contends that the 
green beans and cherry tomatoes were not in good condition. Re- 
spondent alleges that the beans were old and had to be returned to 
the shipper. Complainant states that it refused to take back the 
green beans because respondent did not provide sufficient evidence 
of condition problems. As previously stated, it is respondent’s 
burden to prove a breach of warranty with respect to accepted 
goods. Respondent has submitted a federal inspection report cover- 
ing green beans dated July 17, 1984, taken at respondent’s place of 
business, which shows substantial condition defects. The report 
identifies the products inspected as 120 cartons of green snap beans 
labeled Ocean View Farm, San Luis Rey, California. Complainant 
denies that the inspection actually covered the green beans it sold 
to respondent, asserting that those green beans did not originate 
from Ocean View Farm, but from L. Cacho & Sons Farm, Chula 
Vista, California. Complainant also claims that it provided 168 wire 
bound crates of beans, not the 120 cartons shown by the inspection. 
After reviewing the evidence, we must agree with complainant that 
the inspection lacks credibility. Respondent does not deny that it 
received 168 packages of green beans, not the 120 inspected. Fur- 
ther, the bill of lading for the shipment from complainant to re- 
spondent (Finding of Fact 10), as well as complainant’s invoice 
(Finding of Fact 12) describe the beans as being packaged in wire 
bound crates, not cartons as found by the inspection. In addition, 
complainant has presented a bill of lading dated July 13, 1984, 
showing that 168 crates of green beans and 162 cartons of cucum- 
bers, the same quantity contained in the shipment at issue between 
complainant and respondent, were shipped to complainant from L. 
Cacho & Sons Farm, Chula Vista, California (Finding of Fact 11). 
Based on this evidence, it must be concluded that the beans subject 
to the July 17, 1984, inspection report, originating with Ocean 
View Farms, were not the same beans shipped by complainant. As 
we have determined that the inspection report does not apply to 
the beans at issue, we conclude that respondent has failed to sus- 
tain its burden of proving that there was any breach of warranty 
by complainant. Respondent is thus liable for the full contract 
price for the green beans. Respondent contends that the cherry to- 
matoes were adjusted in price from $6.00 to $5.50 per tray based on 
an agreement between Wood and Gomez. It is respondent’s burden 
to prove its allegation that the contract terms were changed. Amer- 
ican Banana Co., Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). 
However, respondent has not presented any evidence to support 
the statement of its controller, Vinik, concerning the existence of 
this alleged agreement to change the contract terms. As previously 
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noted, any assertion by Vinik as to price adjustments made be- 
tween Wood and Gomez is hearsay and lacking in credibility. It is 
our conclusion, therefore, that respondent is liable for the entire 
contract price of the July 13, 1984, shipment, or $2,901.00, less the 
$1,386.00 paid, or $1,615.00. 

Finally, respondent contends that the 71 packages of green beans 
it purchased on July 17, 1984, were old, and that Wood and Gomez 
agreed that 25 packages could be returned, with the remaining 46 
packages sold for the account of the shipper. Respondent claims 
that these packages of beans were unsaleable. Respondent’s conten- 
tion that the beans were old and thus in breach of warranty is not 
supported by any evidence whatsoever, and must be disregarded. 
Respondent’s allegation of a change in the contract terms is also 
devoid of evidentiary support other than the hearsay statement of 
respondent’s controller, Vinik, and is thus without merit as well. 
Respondent is, therefore, liable for the entire contract price on this 
load of $621.25. 

In summary, we have concluded that none of the arguments 
raised by respondent have any validity, and respondent is liable to 
complainant for the entire amount claimed in the complaint, as 
amended, of $5,156.50. Respondent’s failure to pay this sum is a 
violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,156.50, with interest thereon at 
the rate of 13% per annum from August 1, 1984, until paid. 

Copies of this order shall be served upon the parties 
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G. A. C. Propuce Co., Inc. v. Gator Propuce SAEs, Inc. PACA 
Docket No. 2-6632. Decided October 21, 1985. 


Contract term—F.0.B. sale—Suitable shipping condition—Acceptance of 
commodity—Damages—Reparation awarded. 


Complainant, pro se. 
Thomas W. Johnston, Pompano Beach, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
hereinafter referred to as the Act. A timely complaint was filed in 
which complainant seeks a reparation award against respondent in 
the amount of $9,780.30, in connection with the sale of two loads of 
bellpeppers in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was served upon complainant. 

Respondent filed an answer admitting the purchase of the bell- 
peppers from complainant, but alleging that the bellpeppers were 
not of the quality and condition represented by complainant. Re- 
spondent also alleged that it sold the bellpeppers on consignment 
for complainant and remitted to complainant the net proceeds of 
$3,870.60. 

Since the amount claimed in damages does not exceed $15,000.00, 
the shortened procedure provided for in section 47.20 of the Rules 
of Practice (7 CFR § 47.20) applies. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence in 
the form of verified statements. Complainant did not file an open- 
ing statement or a reply to the answering statement filed by re- 
spondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant G. A. C. Produce Co., Inc., hereinafter referred to 
as complainant, is a corporation whose post office address is P. O. 
Box 1231, Nogales, Arizona 85628. 

2. Respondent Gator Produce Sales, Inc., hereinafter referred to 
as respondent, is a corporation whose address is 500 N.W. 12th 
Avenue, Pompano Beach, Florida 33060. 

3. Both parties are, and at the time of the transactions involved 
herein were, licensed under the Act. 
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4. On January 21, 1984, in the course of interstate commerce, 
complainant orally contracted to sell to respondent 2046 crates of 
bellpeppers at a price of $8.00 per box plus $.65 per box for precool- 
ing and palletization F.O.B. in Nogales, Arizona. 

5. The bellpeppers were shipped in January 21, 1984, in two 
trucklots. One load containing 1176 crates arrived at respondent’s 
place of business in Belle Glade, Florida, on January 24, 1984. The 
second load containing 870 crates of bellpeppers also arrived at re- 
spondent’s place of business at Pompano Beach, Florida, on Janu- 
ary 24, 1984. 

6. A federal inspection was made of both loads. The inspection of 
the 870 crates at Pompano Beach was confined to the upper two 
layers of pallets. The relevant results were as follows: 


MARKET: Pompano Beach, Florida 

DATE: January 24, 1984 

HOUR: 11:30 a.m. 

WHERE INSPECTED: Applicant’s warehouse 


PRODUCTS INSPECTED: SWEET PEPPERS in crates la- 
beled “Roy-Al Brand, 1% Bu. Grown in Mexico, Grown, 


Packed and Shipped by Canelos Hnos, Cullacan, Sinaloa, 
Mexico, Dis. _ by GAC Prod. Co., Nogales, Ariz’ and 
stamped “large.”’ Applicant states 870 crates 


CONDITION OF LOAD: Stacked at above location on pal- 
lets 


CONDITION OF PACK: Well filled 
TEMPERATURE OF PRODUCT: Various crates 48 to 49°F 


SIZE: 2% to 4 inches in diameter and 2% to 4% in length. 
No offsize 


QUALITY: Mature, clean, generally well to well shaped 
and fairly smooth to smooth. Grade defects range 8% to 
18%, average 13%, misshapen, scars and holes through the 
walls. 


CONDITION: Generally fresh and firm. In most samples 
8% to 40%, in some none, average 16% turning red. Aver- 
age 2% damage by shriveling. From 12 to 28%, average 
19% damage (including 7% serious damage) by bruising. 
Average 2% decay affecting stems only. 


GRADE: Fails to grade U.S. No. 1 account grade defects 
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REMARKS: Applicant states stock was unloaded from 
L10307 N.C. Inspection and certification restricted to stock 
in upper two layers of pallets. Applicant states Lot 0203 


7. The inspection of the load of 1176 crates was restricted to con- 
dition of six pallets. The report states, in pertinent part: 


MARKET: Belle Glade, Florida 

DATE: January 24, 1984 

HOUR: 1:30 p.m. 

WHERE INSPECTED: Applicant’s warehouse 


CONDITION OF EQUIPMENT: Doors and vents closed. 
Temperature control unit in operation. 


PRODUCTS INSPECTED: SWEET PEPPERS in wire- 
bound crates labeled “Roy-Al Brand, 1% Bu. Grown in 
Mexico, Grown, Packed and Shipped by Canelos Hnos, Cul- 
lacan, Sinaloa, Mexico, Dist. by GAC Prod. Co., Nogales, 
Ariz’. Crates also stamped “large.” Applicant states 1176 
crates 


CONDITION OF LOAD: Palletized load, loaded full length 
of truck 2 or 3 rows wide, 7 layers high per pallet. 


CONDITION OF PACK: Well filled. Jumble pack 


TEMPERATURE OF PRODUCT: At rear doorway: Top 49 
bottom 45°F 


SIZE: 2% to 4 inches in diameter and 2% to 4% in length. 
No offsize 


CONDITION: Stock mostly fresh, firm and mostly green 
color. Turning red color ranges 2 to 24%, average 11%, av- 
erage 6% damage by cuts and crushed. Damage by bruises 
ranges 4% to 24%, average 14%, mostly affecting walls, 
some occurring over shoulders. Average 1% decay affect- 
ing stems only; 1% decay affecting walls. 


REMARKS: Inspection and certificate restricted to condi- 
tion only of stock in 6 pallets nearest rear doors of trailer 
which was made accessible by applicant. 


8. On January 21, 1984, complainant invoiced respondent for the 
2046 crates in accordance with the contract terms for the total 
amount of $17,742.90, which included $45.00 for two temperature 
recorders. 
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9. Complainant later reduced his claim by $2.00 per box claiming 
that the parties had agreed on this figure as a reasonable allow- 
ance for the condition of the bellpeppers. Respondent denies that 
such an agreement was reached. 

10. Respondent resold the bellpeppers and remitted to complain- 
ant, after deducting certain expenses, the sum of $1,766.70 for the 
load of 870 crates and $2,103.90 for the load of 1176 crates or a 
total of $3,870.60. 

11. The formal complaint was filed on May 30, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is a dispute as the precise terms of the contract. Complain- 
ant claims that the contract called for the shipment of approxi- 
mately 80% U.S. No. 1 grade bellpeppers. Respondent, in its 
answer, asserted that all produce was to arrive in U.S. No. 1 grade 
condition. The only evidence of the existence of any warranty were 
the conflicting sworn statements by the parties in the complaint 
and answer that the bellpeppers were to be 80% U.S. No. 1 grade 
and 100% U.S. No. 1 grade respectively. 

This conflict need not be resolved, however, because an examina- 
tion of the reports executed after inspection of the goods shows 
that the goods failed to meet even the lesser standard of 80% U.S. 
No. 1 grade. This was a F.O.B. Nogales, Arizona, transaction. 
Under § 46.43(i) of the regulations (7 CFR § 46.43(i)), complainant 
was required to place the goods on board the trucks in suitable 
shipping condition. Suitable shipping condition is defined in Sec- 
tion 46.43(j) (7 CFR § 46.43(j)) to mean that “the commodity, at time 
of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties.” both loads had high percentages of de- 
fects at destination. There were 52% quality and condition defects 
for one shipment, and 39% condition defects for the other. This ex- 
ceeded the tolerances set forth in the regulations (7 CFR §3274) for 
even 80% U.S. No. 1 grade peppers. There being no evidence nor 
any allegation that the transportation service and conditions were 
other than normal, complainant failed to provide goods in suitable 
shipping condition. 

While it is true that respondent inspected a portion of the bell- 
peppers at Nogales prior to shipment, there is no evidence that the 
parties intended this to be a “purchase after inspection” as defined 
in section 46.43(ff) of the regulations. That section defines “pur- 
chase after inspection” to mean “a purchase of produce after in- 
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spection or opportunity for inspection by the buyer or his agent. 
Under this term, the buyer has no right of rejection and waives all 
warranties as to quality or condition, except warranties expressly 
made by the seller.” (7 CFR § 46.43(ff)). In the absence of evidence 
that the parties used this specific term in their contract negotia- 
tions or otherwise contracted with reference to this definition, it is 
not applicable. Ritepak Produce v. Green Grove Markets. 29 Agric. 
Dec. 165 (1970). Complainant was required, therefore, to ship at 
least 80% U.S. No. 1 grade bellpeppers, which it failed to do. 

Having unloaded the bellpeppers, however, respondent is deemed 
to have accepted the goods. It is thus liable to complainant for the 
contract price, less provable damages sustained by virtue of the 
breach of contract by complainant’s failure to ship goods in suita- 
ble shipping condition. Complainant alleges that an agreement was 
reached whereby an allowance of $2.00 per box would be given to 
respondent due to the condition of the bellpeppers. Respondent 
denies such an agreement. Complainant offers no further evidence 
to meet its burden of proving the existence of such an agreement. 
The Report of Investigation contains a letter from Ben Kamrass of 
the San Antonio Commission Co., who acted as a broker in this 
transaction. Mr. Kamrass’ letter notes the discussion of a $2.00 al- 
lowance, but states that respondent rejected that figure. It must be 
concluded that no agreement as to an allowance was reached. 

The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference at the time 
and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted. 
Uniform Commercial Code 2-714; Freshpict Foods v. H.R. Bushman 
& Son, 29 Agric. Dec. 71, 79 (1970). Exhibit C to Respondents 
Answer includes accountings of the price received in the resale of 
the bellpeppers. The 870 crates were sold for a gross price of 
$4,911.00. In remitting the net proceeds of $1,766.70 to complain- 
ant, respondent deducted commission of $491.10, freight of 
$2,175.00, inspection fee of $43.20, storage charges of $348.00 and a 
consoladation (sic) fee of $87.00. 

With respect to the 1176 crates, the gross proceeds were 
$5,621.00. Respondent deducted commission of $562.10, freight of 
$2,800.00, inspection fee of $37.40, and a consoladation (sic) fee of 
$117.60 for net proceeds of $2,103.90. 

The best evidence of the value of the goods meeting contract 
specifications is the F.O.B. price of $17,742.90 plus the freight 
charges of $2,175.00 and $2,800.00, or a total of $22,717.90. As to the 
value of the goods accepted, the proceeds obtained on a prompt and 
proper resale as occurred here is the appropriate measure. The 
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gross proceeds on resale were $10,532.00. Comparing the value of 
conforming goods to the value of the goods accepted results in a dif- 
ference of $12,185.90, which represents respondent's damages. 

Respondent claims commission charges of $491.10 and $562.10 to- 
talling $1,053.20. It offers no evidence that there was an agreement 
between the parties that it was to resell the goods for complain- 
ant’s account. The report of investigation contains an informal 
complaint from complainant dated March 20, 1984, in which com- 
plainant states that respondent was not given the goods on consign- 
ment. The evidence supports a finding that respondent was not 
handling the resale for complainant’s account. It is, therefore, not 
entitled to a commission. Respondent is also not entitled to the in- 
spection fees since they are considered an expense for obtaining 
evidence. See, e.g., Ritepak Produce v. Green Grove Markets, 29 
Agric. Dec. 165, 170. Having accepted the goods, they belong to re- 
spondent. There is no basis to deduct the storage charge of $348.00. 
The consolidation fees of $117.60 and $87.00 are also not allowable 
since there is no proof the goods were reworked in preparing them 
for resale. Respondent’s total damages were thus $12,185.90. 

As noted above, respondent has remitted to complainant the 
amounts of $2,103.90 and $1,766.70, or a total of $3,870.60. Subtract- 


ing that amount from the contract price of $17,742.90 leaves a bal- 
ance of $13,872.30 still owing on the contract. Deducting respond- 
ent’s damages of $12,185.90 leaves a total of $1,686.40. The failure 
of respondent to pay this amount to complainant is a violation of 
section 2 of the Act. Reparation should be awarded to complainant 
in the amount of $1,686.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,686.40, with interest thereon at 
the rate of 13 percent per annum from March 1, 1984, until paid. 

Copies hereof shall be served upon the parties. 
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MISCELLANEOUS REPARATION ORDERS ISSUED BY DONALD A. 
CAMPBELL, JUDICIAL OFFICER 


Cat-Mex Distrisutors INc. v. MIKE PHILLIPS ENTERPRISES INCORPO- 
RATED. PACA Docket No. 2-6589. Order issued September 17, 
1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 449 et seg.), a Decision 
and Order was issued on July 1, 1985, awarding reparation to the 
complainant in the amount of $630.00. By motion received July 30, 
1985, respondent has moved that this matter be reconsidered. 

Accordingly, the order of July 1, 1985 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition for reconsideration. 


FrEsH Pak, INc. v. DEKLE BROKERAGE Co., Inc. PACA Docket No. 
2-6455. Order issued September 25, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on July 12, 1985, awarding reparation to the 
complainant in the amount of $5,337.50. By letter received July 30, 
1985, respondent has moved that this matter be reconsidered. 

Accordingly, the order of July 12, 1985, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


YAKIMA Fruit & CoLp STorRAGE v. AG West Growers, Inc. PACA 
Docket No. 2-6539. Order issued September 25, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on June 28, 1985, awarding reparation to the 
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complainant in the amount of $13,898.60. By letter received July 
24, 1985, respondent has moved that this matter be reconsidered. 

Accordingly, the order of June 28, 1985 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


Syracuse & JENKINS Propuce Co., INc. v. TAVILLA SALES COMPANY 
or Los ANGELES. PACA Docket No. 2-6625. Order issued Sep- 
tember 25, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $59,224.81 in connection with 
a transaction involving the shipment of fruits and vegetables in 
interstate commerce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of August 5, 1985, authorized dismissal of its 
complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Mutr-RoBerts ComPAny, INc. v. SPADA DISTRIBUTING Co., INC. and/ 
or Murpuy Overseas USA, Inc. PACA Docket No. 2-6840. 
Order issued September 25, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondents, jointly and severally, in the amount of 
$25,830.00 in connection with a transaction involving the shipment 
of onions in interstate and foreign commerce. 

In a letter dated July 25, 1985, complainant was given 15 days 
from its receipt thereof to show cause why its complaint should not 
be dismissed due to it having filed a civil complaint against re- 
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spondent in the United States District Court for the District of 
Oregon dealing with the same issues. See 7 U.S.C. 499e. Complain- 
ant was served with this letter on July 30, 1985. Complainant has 
filed a response thereto, in which it acknowledges the civil action 
and requests that the Department stay the reparation proceeding 
until the civil action is resolved. Complainant’s request is denied, 
as the law is clear that complainant must make an election of the 
forum in which to proceed, and since there is no evidence that the 
civil action has been dismissed without prejudice, we must con- 
clude that complainant has elected to proceed in court. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


DEBRUYN PrRopUCE Co. v. SPADA DistrRiBuTING Co., INc. and/or 
Murpny Overseas USA, Inc. PACA Docket No. 2-6867. Order 
issued September 25, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultual 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A timely 
complaint was filed in which complainant seeks reparation against 
respondent in the amount of $3,672.50 in connection with a trans- 
action involving the shipment of onions in interstate commerce. 

On July 25, 1985, the Department sent a letter to complainant, 
giving it 15 days from its receipt thereof to show cause why its 
complaint should not be dismissed, in light of the evidence in the 
record that complainant had filed a civil action against respond- 
ents in the United States District Court, District of Oregon, on 
March 8, 1985. That civil action involved the same issues as the 
current reparation proceeding. Complainant was advised that sec- 
tion 5(b) of the Act (7 U.S.C. 499(b)) specifies that a person’s liabil- 
ity may be enforced through a reparation complaint or a civil 
action in court, but not in both forums. The notice to show cause 
was served upon complainant on July 30, 1985. Complainant has 
filed a response thereto, in which it acknowledges the civil action 
and requests that the Department stay the reparation proceeding 
until the civil action is resolved. Complainant’s request is denied, 
as the law is clear that complainant must make an election of the 
forum in which to proceed, and since there is no evidence that the 
civil action has been dismissed without prejudice, we must con- 
clude that complainant has elected to proceed in court. 

Accordingly, the complaint is hereby dismissed. 
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Copies of this order shall be served upon the parties. 


Fiesta Farms CooPERATIVE v. SPADA DISTRIBUTING Co., INC. and/or 
Murpny Overseas USA, Inc. PACA Docket No. 2-6889. Order 
issued September 25, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding brought pursuant to the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
§ 499a et seg.). The formal complaint was filed on February 15, 
1985. In its answer, filed June 24, 1985, respondent Murphy’s Over- 
seas U.S.A., Inc., noted that complainant already had filed a suit in 
the United States District Court for the District of Oregon against 
respondents (No. 85-316) involving the same causes of action as 
stated herein. Thereafter, complainant was notified that it needed 
to show cause why its complaint should not be dismissed as it had 
made a choice of forum. By letter dated August 8, 1985, complain- 
ant admitted that it had filed the district court lawsuit, but re- 
quested that this matter be stayed, rather than dismissed, pending 


a determination in the district court case. However, the Act only 
permits the pendency of an action before one forum. Evidently, the 
complainant has chosen to proceed in the district court. According- 
ly, the instant complaint should be dismissed. Southland Produce 
Company v. R. Belson Company, 29 Agric. Dec. 614 (1970). 

The complaint is dismissed. 

Copies of this order shall be served on the parties. 


TREASURE VALLEY GROWERS & SALES, INC. v. SPADA DISTRIBUTING 
Co., Inc. and/or Murpuy Overseas USA, Inc. PACA Docket 
No. 2-6912. Order issued September 25, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding brought pursuant to the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
§ 499a et seqg.). The formal complaint was filed on March 27, 1985. 
In its answer, filed August 1, 1985, respondent Murphy’s Overseas 
U.S.A., Inc., noted that complainant already had filed a suit in the 
United States District Court for the District of Oregon against re- 
spondents (No. 85-316) involving the same causes of action as 
stated herein. Thereafter, complainant was notified that it needed 
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to show cause why its complaint should not be dismissed as it had 
made a choice of forum. By letter dated August 8, 1985, complain- 
ant admitted that it had filed the district court lawsuit, but re- 
quested that this matter be stayed, rather than dismissed, pending 
a determination in the district court case. However, the Act only 
permits the pendency of an action before one forum. Evidently, the 
complainant has chosen to proceed in the district court. According- 
ly, the instant complaint should be dismissed. Southland Produce 
Company v. R. Belson Company, 29 Agric. Dec. 614 (1970). 

The complaint is dismissed. 

Copies of this order shall be served on the parties. 


SHOPWELL, INC. v. RoyaAL Packinc Co. PACA Docket No. 2-6238. 
Order issued September 26, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), an order 
was issued May 29, 1984, awarding reparation to complainant 


against respondent in the amount of $2,505. On June 11, 1984, re- 
spondent filed a request for an extension of time in which to 
submit a petition for reconsideration. On July 6, 1984, the order of 
May 29, 1984, was stayed pending issuance of a further order in 
this proceeding. Respondent filed a petition for reconsideration, 
such petition was served upon complainant on July 16, 1984, and 
complainant was granted 10 days to reply thereto. No reply was re- 
ceived. Respondent’s petition again raises the jurisdictional issue 
previously raised by respondent and dealt with in the decision of 
May 29, 1984. Respondent strongly asserts that the claim brought 
by complainant concerned a transportation contract, and that con- 
sequently the Department lacks any jurisdiction to render an 
award thereon. The issue raised by respondent does not require 
further discussion since it was adequately dealt with in the deci- 
sion and order of May 29, 1984, and since the position taken by the 
Department is well established and of long standing. See Alexis 
Relias v. Frank Kenworthy Co., 16 Agric. Dec. 590 (1957) where the 
issue is discussed at length. 

Respondent next asserts that the decision of May 29, 1984, is in- 
correct in finding that complainant accepted the lettuce. Respond- 
ent states that “. . . respondent does not agree with the conclusion 
that complainant in any way accepted the lettuce.” This is a 
change of position from that taken by respondent in its answer and 
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counterclaim, paragraph &(a). It is also contrary to the facts clearly 
revealed by the record herein. 

Respondent next objects to our finding that complainant in- 
curred additional expenses in the amount of $795.14, and our inclu- 
sion of such expenses as a component of complainant’s damages. 
Respondent’s objection is apparently based upon the fact that the 
resale of the lettuce was undertaken on behalf of respondent 
rather than complainant. While we were fully cognizant of this 
fact, in no way does this preclude or render inappropriate the in- 
clusion of such amount as a component of complainant’s damages. 
Complainant’s rejection of the lettuce followed acceptance thereof, 
and consequently damages are to be computed as if the lettuce 
were accepted, which it in fact was. Regardless of who resold the 
lettuce, the value of the lettuce accepted is computed the same 
way: ie., the gross proceeds of the resale less the proper expenses 
of the resale. As its damages complainant was entitled to the dif- 
ference between this amount and the value the lettuce would have 
had if it had been as warranted. This is, in fact, what complainant 
was allowed. 

Respondent next states that if damages are to be awarded they 
should be “based on what the wholesale market quotations were 
for the New York area at time of delivery” rather than awarded on 
the basis of contract price plus freight. Respondent’s concern over 
this point is correct to the extent that the utilization of market 
quotations is preferable to the use of market price plus freight. 
However, the burden of submitting evidence as to damages rests 
primarily on the parties; in this proceeding, in the first instance 
upon complainant, and in the second upon respondent. Since nei- 
ther party submitted market quotations there was no obligation 
upon the Presiding Officer to go outside of the record to seek such 
other evidence as might exist. 

We have fully considered the matters raised in respondent’s peti- 
tion, and it is our opinion that the order of May 29, 1984, is sup- 
ported by the evidence and the law applicable thereto. Respond- 
ent’s petition for reconsideration is hereby dismissed. The order of 
May 29, 1984, is hereby reinstated, and the reparation awarded to 
complainant in that order shall be paid within 30 days from the 
date of this order. 

Copies of this order shall be served upon the parties. 
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Corky Foops Corp. v. NoRMAN M. Corrin, Inc. PACA Docket No. 
2-6516. Order issued September 26, 1985. 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.), an 
order was issued on March 28, 1985, awarding reparation to com- 
plainant against respondent. On April 24, 1985, respondent filed a 
petition for reconsideration, and on June 11, 1985, the order of 
March 28, 1985, was stayed pending the issuance of a further order 
in this proceeding. 

We have reconsidered our prior order and find that respondent’s 
contentions in its petition are without merit. The order of March 
28, 1985, is supported by the evidence and the law applicable there- 
to. Accordingly, the stay order of June 11, 1985, is vacated and re- 
spondent’s petition is dismissed without prior service of such peti- 
tion on complainant. The order of March 28, 1985, is reinstated, 
except that the time for payment shall be within 30 days from the 
date of this order. 

Copies of this order shall be served upon the parties. 


CasMANO Bros. INc. v. LARuE Foop Corp. PACA Docket No. 2- 
6567. Order issued September 26, 1985. 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.), an 
order was issued April 29, 1985, awarding reparation to complain- 
ant against respondent. Subsequently respondent made a timely re- 
quest for an extension of time in which to file a petition for recon- 
sideration, and on June 17, 1985, an order was issued staying the 
order of April 29, 1985 pending the issuance of a further order, and 
granting respondent until June 28, 1985, in which to file such peti- 
tion. On June 27, 1985, respondent was granted an extension of 
time to July 15, 1985, in which to file its petition, and on July 12, 
1985, such petition was filed by respondent. 

We have reconsidered our prior order and find that respondent’s 
contentions in its petition are without merit. The order of April 29, 
1985, is supported by the evidence and the law applicable thereto. 
Accordingly, the stay order of June 17, 1985, is vacated, and re- 
spondent’s petition is dismissed without prior service on complain- 
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ant. The order of April 29, 1985, is reinstated, except that the time 
of payment shall be within 30 days from the date of this order. 
Copies of this order shall be served upon the parties. 


JoHN K. Harmon d/b/a HARMON CoMPANY PropuceE v. Levy Dist. 
Co. Inc. PACA Docket No. 2-6648. Order issued September 26, 
1985. 


ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
of $6,010.00 against respondent in connection with transactions in 
interstate commerce involving shipments of lettuce. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, John K. Harmon d/b/a Harmon Company 
Produce, is a corporation whose address is 3821 E. Bronco Trail, 
Phoenix, Arizona. Respondent, A. Levy Dist. Co. Inc., is a corpora- 
tion whose address is 1559 W. Shaw Avenue, Fresno, California. Re- 
spondent was licensed under the Act at the time of the transac- 
tions involved herein. 

Prior to the issuance of a final order in this proceeding, the De- 
partment was advised that respondent had filed in the United 
States Bankruptcy Court, Eastern District of California, a volun- 
tary petition for reorganization pursuant to Chapter XI of the 
Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department also was 
advised that a discharge in the bankruptcy proceeding would be a 
release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 

Copies hereof shall be served upon the parties. 
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MeEtrRO Propuce, INc. v. SALVATORE (SAM) WILLIAM Tocco d/b/a 
Tocco Propuce No. 1. PACA Docket No. 2-6882. Order issued 
September 27, 1985. 


AMENDED ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in 
which an Order Requiring Payment of Undisputed Amount was 
issued on August 26, 1985, against Sam Tocco & Sons. On Novem- 
ber 19, 1984, complainant had filed an informal complaint against 
the above-named respondent, Salvatore (Sam) William Tocco d/b/a 
Tocco Produce No. 1, who, although not licensed at the time, 
admits operating subject to being license. However, through an 
error, on February 25, 1985, complainant filed a timely formal com- 
plaint against the aforementioned Sam Tocco and Sons, a partner- 
ship consisting of Phil Tocco, Sam Tocco and Steve Tocco. On June 
5, 1985, respondent filed an answer admitting that he, as an indi- 
vidual, was the purchaser of the produce involved in this dispute. 
Complainant, on July 8, 1985, in effect, amended its complaint by 
accepting respondent’s admission that he, as an individual, and not 
Sam Tocco & Sons, had made the subject purchases. Accordingly, 
the name of Salvatore (Sam) William Tocco d/b/a Tocco Produce 
No. 1 is substituted for that of Sam Tocco & Sons as the respondent 
in this case. All further pleadings should reflect this change. More- 
over, the August 26, 1984, Order Requiring Payment of Undisputed 
Amount is amended so as to reflect this change. However, respond- 
ent, Salvatore (Sam) William Tocco d/b/a Tocco Produce No. 1, 
shall have 30 days from the date of this order to make the payment 
required therein. 

Copies of this order shall be served on the parties. 


Sigma Propuce Co. Inc. v. Harvey C. HANSEN, d/b/a HARVEyY’s. 
PACA Docket No. 2-6685. Order issued October 1, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on August 22, 1985, awarding reparation to 
the complainant in the amount of $2,514.60. By letter received Sep- 
tember 3, 1985, respondent has moved that this matter be reconsid- 
ered. 
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Accordingly, the order of August 22, 1985, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


R & R Fruit Company v. Sun TRADING Co., Inc. PACA Docket No. 
2-6698. Order issued October 7, 1985. 


ORDER OF DISMISSAL 


By letter dated August 22, 1985, which was filed on August 28, 
1985, complainant notified this tribunal that the parties had settled 
their dispute, and requested that this matter be dismissed. 

WHEREFORE, this proceeding is dismissed. 


PREMIUM FRESH FarRMs v. ROBERT Swirt & Co., Inc. PACA Docket 
No. 2-6906. Order issued October 7, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $296.00 in connection with a 
transaction involving the shipment of produce in interstate com- 
merce. 


A copy of the formal complaint was served on respondent which 
filed an answer denying the allegations in the complaint. By letter 
dated August 27, 1985, complainant notified the Department that it 
desired to withdraw its complaint. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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Syracuse & JENKINS Propuce Co., INc. v. GEORGE J. TURKE d/b/a 
Tropic KinG Groves a/t/a SitverR Patm Groves. PACA 
Docket No. 2-6542. Order issued October 9, 1985. 


ORDER ON RECONSIDERATION AND DENIAL OF PETITION FOR 
REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.), an 
order was issued May 15, 1985, awarding reparation to complainant 
against respondent. A copy of the order was served upon respond- 
ent, and respondent requested an extension of time in which to file 
a petition for reconsideration. The extension was granted, and on 
June 18, 1985, respondent filed a petition for rehearing and/or re- 
consideration. On July 5, 1985, the order of May 15, 1985, was 
stayed pending the issuance of a further order herein, and on July 
12, 1985, complainant was served with a copy of the stay order 
along with respondent’s petition, and given fifteen (15) days from 
the date of service in which to file an answer to the petition. On 
July 30, 1984, complainant filed an answer to respondent’s petition. 
Since complainant’s answer was not filed within the time allowed 
it has not been given any consideration in arriving at our decision 
herein. 

Respondent attached to its petition documents of an evidentiary 
nature which it now seeks to have considered. Respondent was 
given an opportunity to submit evidence in this proceeding under 
the shortened method of procedure but elected not to do so. Re- 
spondent has offered us no reason why we should now grant a re- 
hearing to consider evidence which could have been offered earlier, 
and respondent’s petition in this regard is denied. Monk’s Consoli- 
dated Produce, Inc. v. Black Diamond Fruit & Produce Company, 
Inc. and/or Kenneth C. White, 36 Agric. Dec. 97 (1977). 

This case was decided after careful consideration of the evidence 
submitted by the parties. The record has been reviewed in the light 
of the points raised by respondent in its petition for reconsider- 
ation and, in our opinion, the order of May 15, 1985, is amply sup- 
ported by the evidence and the law applicable thereto. Accordingly, 
respondent’s petition for reconsideration is also denied. The stay 
order of July 5, 1985, is vacated. The order of May 15, 1985, is rein- 
stated, except that the reparation awarded therein shall be paid 30 
days from the date of this order. 

Copies of this order shall be served upon the parties. 
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L-N-L Pacxkinc, INc. v. GeorGE J. TurRKE d/b/a Tropic KING 
GROVES a/t/a SILVER Patm Groves. PACA Docket No. 2-6618. 
Order issued October 9, 1985. 


ORDER ON RECONSIDERATION 


An order was issued in this proceeding on June 14, 1985, award- 
ing complainant reparation in the amount of $1,875.00, plus inter- 
est. Complainant received service on June 21, 1985. On July 5, 
1985, complainant filed a petition for reconsideration. Pursuant to 
7 CFR § 47.24, a petition for reconsideration must be filed “within 
ten days after the date of service of the order.” Since the petition 
was not filed in a timely manner, it is not subject to reconsider- 
ation. 

In any event, the arguments of complainant lack merit. The 
record is devoid of evidence to support its claim that respondent is 
liable. 

In view of the above, the petition for reconsideration is denied. 

The order issued on June 14, 1985, remains in effect, and the 
amount awarded therein shall be paid within 30 days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


BuSHMAN Potato SALES v. IDEAL Foops, Inc. PACA Docket No. 2- 
6626. Order issued October 9, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) a Deci- 
sion and Order was issued on April 29, 1985, awarding reparation 
to complainant in the amount of $8,550.00 plus interest in the 
amount of 13 percent per annum from March 1, 1984, until paid. 
This order was stayed, on June 17, 1985, after respondent filed a 
petition seeking reconsideration. Respondent’s petition was served 
on complainant which filed a response in opposition thereto. 

The matters set out by respondent in support of its petition have 
been considered. However, based upon a review of the record, we 
are of the opinion that respondent’s claims are without merit, and 
we conclude that our order of April 29, 1985, is amply supported by 
the law applicable thereto. Accordingly, respondent’s petition for 
reconsideration is dismissed. 
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The order of April 29, 1985, is reinstated except that the repara- 
tion awarded therein shall be paid within 30 days from the date of 
this order. 


Copies of this order shall be served upon the parties. 


Fort Botsr Propuce Co. v. SPADA DistrisuTING Co., Inc. and/or 
Murpuy Overseas USA, Inc. PACA Docket No. 2-6911. Order 
issued October 9, 1985. 


ORDER ON DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
(PACA). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $2,700.00 in con- 
nection with a transaction involving the shipment of onions in for- 
eign commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated August 13, 1985, the Department notified complainant 
that it had learned that complainant had filed a civil suit in the 
United States District Court for the District of Oregon (No. 85-316) 
involving the same parties and issues as the PACA complaint. 
Complainant was advised that this constituted an election to pro- 
ceed in court, rather than before the Secretary, pursuant to 7 
U.S.C. 499e(b). Complainant was given 15 days from its receipt of 
the letter to show cause why its PACA complaint should not be dis- 
missed. Complainant has filed a letter requesting that the PACA 
action be stayed until the court action is resolved. This does not 
constitute sufficient cause for the Secretary not to dismiss the 
PACA complaint on the grounds that complainant has elected to 
proceed in court. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


BATTAGLIA Propuce SA.gEs, Inc. v. A. J. SALES Company. PACA 
Docket No. 2-6740. Order issued October 11, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Deci- 
sion and Order was issued on July 24, 1985, awarding complainant 
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reparation in the amount of $1,597.50 plus interest in the amount 
of 13 percent per annum from June 1, 1984, until paid. On August 
23, 1985, respondent moved for reconsideration of this Decision and 
Order. The grounds set out by respondent in support of its petition 
for reconsideration have been considered. However, upon review of 
the record, we are of the opinion that respondent’s claims are with- 
out merit, and we conclude that our order of July 24, 1985, is 
amply supported by the evidence and by the law applicable thereto. 
Accordingly, respondent’s petition for reconsideration is dismissed 
without prior service upon complainant. 

The order of July 24, 1985, is reinstated except that the repara- 
tion awarded therein shall be paid within 30 days from the date of 
this order. 

Copies of this order shall be served upon the parties. 


FELTHAM GROWERS, INC. v. SPADA DisTRIBUTING Co., INC. and/or 
Murpnuy Overseas USA, Inc. PACA Docket No. 2-6868. Order 
issued October 11, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondents, jointly and severally, in the amount of 
$22,706.25 in connection with a transaction involving the shipment 
of onions in foreign commerce. 

In a letter dated September 3, 1985, the Presiding Officer in- 
formed complainant that the Department had received a copy of a 
complaint filed by complainant, among others, against respondents 
herein in the United States District Court, District of Oregon, No. 
85-316, and that such complaint appeared to involve the same 
issues as this reparation proceeding. Complainant was given 15 
days from its receipt of that letter to show cause why the repara- 
tion complaint should not be dismissed, in accordance with 7 U.S.C. 
499e(b). Complainant received the letter on September 5, 1985, but 
has not provided any response thereto. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 





REPARATION DEFAULT DECISIONS 
Volume 44 Number 5 


REPARATION DEFAULT DECISION ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Mitts DistrRisuTING COMPANY v. CHINO’S PropucE Co. PACA 
Docket No. RD-85-330. Decided September 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,384.60 plus 13 percent interest per annum from December 1, 
1984, until paid. 


SOUTHERN DELAWARE TRUCK GROWERS ASSOCIATION INC. v. ROBERT 
B. Lewis d/b/a Lewis Propuce. PACA Docket No. RD-85-331. De- 
cided September 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,345.53 plus 13 percent interest per annum from September 1, 
1984, until paid. 


BLuE Key Growers INc. v. JoE N. Russo and STaN.Ley Russo d/b/a 
STANLEY & Jor Russo. PACA Docket No. RD-85-332. Decided Sep- 
tember 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$56,649.72 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Otay PackinG Co. T3v. J & S Propuce Corp. PACA Docket No. 
RD-85-333. Decided September 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$25,379.40 plus 13 percent interest per annum from October 1, 
1984, until paid. 


De Bruyn Propuce Co. v. Davin L. Woop d/b/a Woop PropucE 
Co. PACA Docket No. RD-85-334. Decided September 4, 1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$2,221.25 plus 13 percent interest per annum from December 1, 
1984, until paid. 


J. S. McManus Propwce Co. Inc. v. MATHEW W. Dietz d/b/a Matr 
Dietz Co. PACA Docket No. RD-85-335. Decided September 6, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,071.00 plus 13 percent interest per annum from April 1, 1984, 
until paid. 


CALHOUN Fruit & PropuceE INc. v. EMPIRE PropucE INc., LAND- 
MARK TRADING Co. INc. and STIRLING S. Moore d/b/a LANDMARK 
TRADING Company. PACA Docket No. RD-85-336. Decided Septem- 
ber 6, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$35,680.25 plus 13 percent interest per annum from September 1, 
1984, until paid. 


CoMMUNITY-SUFFOLK INc. v. RALPH LIMONE d/b/a VERANNA FRuIT 
& Propuce. PACA Docket No. RD-85-338. Decided September 6, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,452.00 plus 13 percent interest per annum from September 1, 
1984, until paid. 


Bup ANTLE INc. v. AL PEAKE & Sons. PACA Docket No. RD-85- 
339. Decided September 6, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$25,114.80 plus 13 percent interest per annum from November 1, 
1984, until paid. 
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GERAWAN Co. INc. v. BENCHMARK BROKERAGE INc. PACA Docket 
No. RD-85-340. Decided September 6, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$3,402.00 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Roy Pippin Farms, INc. v. EMERSON H. Exuiotr d/b/a EMERSON EL- 
Liotr Propuce. PACA Docket No. RD-85-308. Decided September 
10, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$5,616.00 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Srx L’s Packinc Company Inc. v. K & S Propucre. PACA Docket 
No. RD-85-341. Decided September 10, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,117.60 plus 18 percent interest. per annum from July 1, 1984, 
until paid. 


Henry ANKENY Co. v. CHINO’s PropucE Inc. PACA Docket No. 
RD-85-342. Decided September 10, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,087.50 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Dew-Gro Inc. a/t/a CENTRAL WEST PRODUCE v. TAYLOR-BYERS INC. 
PACA Docket No. RD-95-343. Decided September 10, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,730.00 plus 13 percent interest per annum from November 1, 
1984, until paid. 
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Ear J. Roy d/b/a AVOYELLES SWEET Potato AUCTION a/t/a EARL 
J. Roy Propuce v. TerriFIC TOMATO BROKERS INC. a/t/a TERRIFIC 
Tomatoges. PACA Docket No. RD-85-337. Decided September 11, 
1985. 


Respondent was ordered to pay complainant, as reparation, $495.00 
plus 13 percent interest per annum from February 1, 1985, until 
paid. 


PRODUCE SPECIALISTS OF ARIZONA INC. v. BraD D. McQuEEN and 
Mark E. McQuEEN d/b/a AL McQuEEN & Sons. PACA Docket No. 
RD-85-344. Decided September 11, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,421.11 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


VALLEY CooLinG INC. a/t/a VAL-PrRo PACKING COMPANY v. MARTIN 
Montes d/b/a M & M Propuce BrokEerAGE. PACA Docket No. RD- 
85-345. Decided September 11, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,925.54 plus 13 percent interest per annum from January 1, 1985, 
until paid. 


Pro-VEc Inc. v. A. Levy Distrisutinc Co. Inc. PACA Docket No. 
RD-85-346. Decided September 11, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,958.15 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Snow AND Sons Propuce Co. v. LANDMARK TRADING COMPANY. 
PACA Docket No. RD-85-347. Decided September 11, 1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$6,410.00 plus 13 percent interest per annum from September 1, 
1984, until paid. 


Rounp Butte Growers & Suppers Inc. v. T & T Sates Inc. a/t/a 
Las Vecas Potator. PACA Docket No. RD-85-348. Decided Sep- 
tember 138, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,000.00 plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Grec OrcHarps & Propuce, INc. v. TERRY JIMMERSON d/b/a JIM- 
MERSON Propuce. PACA Docket No. RD-85-349. Decided Septem- 
ber 12, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$28,783.76 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


Witpur Sonny PARKER v. CHARLES E. HENDRIX d/b/a QUALITY 
Propuce. PACA Docket No. RD-85-350. Decided September 12, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,512.76 plus 13 percent interest per annum from September 1, 
1984, until paid. 


Ware Propwuce INc. v. RAYMOND O’Neit Scott and Cecit W. Scotr 
d/b/a Scotr Farms. PACA Docket No. RD-85-351. Decided Sep- 
tember 12, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$26,139.00 plus 18 percent interest per annum from October 1, 
1984, until paid. 
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AppLe SALEs INc. v. J & M Propuce. PACA Docket No. RD-856- 
352. Decided September 12, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$10,690.00 plus 13 percent interest per annum from December 1, 
1984, until paid. 


DENNIS PrRoDUCE SALEs INc. v. Roy E. BARKER Propuce In. PACA 
Docket No. RD-85-353. Decided September 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,278.00 plus 13 percent interest per annum from September 1, 
1984, until paid. 


CONTINENTAL SALES v. MARTIN S. SHOENFELD d/b/a URBAN Foops. 
PACA Docket No. RD-85-355. Decided September 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,032.50 plus 13 percent interest per annum from November 1, 


1984, until paid. 


Rocky Propuce Inc. v. James T. Boacio. PACA Docket No. RD- 
85-356. Decided September 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,215.50 plus 13 percent interest per annum from October 1, 1984, 
until paid. 


Spapa DistrisuTinG Co. Inc. v. THE VENERABLE TRADING Co. INc. 
PACA Docket No. RD-85-357. Decided September 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,569.99 plus 13 percent interest per annum from November 1, 
1984, until paid. 


THE Katz Company Inc. v. INTERSTATE PropUCcE INc. PACA Docket 
No. RD-85-358. Decided September 13, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$1,447.25 plus 13 percent interest per annum from November 1, 
1984, until paid. 


MANN Packinc Cc. Inc. v. A. Levy Distrisutinc Co. Inc. PACA 
Docket No. RD-85-359. Decided September 17, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$7,730.75 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Ito PackinG Co. Inc. v. A. Levy Distrisutinc Co. Inc. PACA 
Docket No. RD-85-360. Decided September 17, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$12,429.85 plus 13 percent interest per annum from September 1, 
1984, until paid. 


BrancuHi & Sons PAckINnG Co. v. Oray Packinc Co. PACA Docket 
No. RD-85-361. Decided September 17, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$44,261.10 plus 13 percent interest per annum from October 1, 
1984, until paid. 


THE Woops CoMPANY INCORPORATED v. BARTON’S PRODUCE INC. 
PACA Docket No. RD-85-362. Decided September 17, 1985. 


Respondent was ordered to pay complainant, as reparation, $822.67 
plus 13 percent interest per annum from January 1, 1985, until 
paid. 


FuRUKAWA SALES Co. INc. v. BENCHMARK BROKERAGE INC. and/or 
NortuH SipE BANANA Company. PACA Docket No. RD-85-363. De- 
cided September 17, 1985. 
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The complaint is in an alternative nature, seeking reparation 
against Benchmark Brokerage Inc. only in the event North Side 
Banana Company is not found liable. Complaint against Bench- 
mark Brokerage Inc. was dismissed. 


Respondent North Side Banana Company was ordered to pay com- 
plainant, as reparation, $432.00, plus 13 percent interest per 
annum from July 1, 1984, until paid. 


FURUKAWA SALES Co. INc. v. BENCHMARK BROKERAGE INC. and/or 
CANINO PropucE Co. Inc. PACA Docket No. RD-85-364. Decided 
September 17, 1985. 


The complaint is in an alternative nature, seeking reparation 
against Benchmark Brokerage Inc. only in the event Canino 
Produce Co. Inc. is not found liable. Complaint against Benchmark 
Brokerage Inc. was dismissed. 


Respondent Canino Produce Co. Inc. was ordered to pay complain- 
ant, as reparation, $1,728.00 plus 13 percent interest per annum 
from July 1, 1984, until paid. 


VeEGPAK INc. v. DANNY G. Scurry d/b/a RALEIGH BROKERAGE & 
DistrisuTING Co. PACA Docket No. RD-85-354. Decided September 
19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,207.35, plus 13 percent interest per annum from December 1, 
1984, until paid. 


DENNIS PrRopucE SALES v. J. P. DANIEL Propuce Inc. PACA Docket 
No. RD-85-365. Decided September 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,365.00, plus 13 percent interest per annum from February 1, 
1985, until paid. 


ABATTI PropucE INc. v. DIAMOND TRADING Company. PACA Docket 
No. RD-85-366. Decided September 19, 1985. 
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Respondent was ordered to pay complainant, as _ repratation, 
$4,277,05, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Dew-Gro Inc. v. Best Propuce Co. Inc. a/t/a/ New AIRLINE 
Propuce Co. PACA Docket No. RD-85-367. Decided September 19, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,785.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Hicuey Cirrus PACKERS v. JALI PropucE Co. Inc. PACA Docket No. 
RD-85-368. Decided September 19, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$6,180.32, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


SOUTHERN VALLEY Fruit SALEs INc. v. West Coast PRODUCE SALES 
Inc. PACA Docket No. RD-85-369. Decided September 20. 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$7,393.50, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Saras Inc. v. Mack Dempsey Co. PACA Docket No. RD-85-370. De- 
cided September 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,442.30 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


C.B. MarcHANT ComMPANy INc. v. CROWN PropucE DISTRIBUTORS. 
PACA Docket No. RD-85-371. Decided September 20, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$16,157.50 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Saras Inc. v. CHINO’s Propuce. PACA Docket No. RD-85-372. De- 
cided September 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$16,157.50 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


BLuE Goose Growers INc. a/t/a DoLE Citrus v. MoorE MARKET- 
ING INTERNATIONAL Inc. PACA Docket No. RD-85-3738. Decided 
September 20, 1985. ’ 


Respondent was ordered to pay complainant, as reparation, 
$16,868.95 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


BURNAND AND Co. INc. v. MoorRE MARKETING INTERNATIONAL INC. 
PACA Docket No. RD-85-374. Decided September 23, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$44,685.60 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


Bup ANTLE INc. v. Moore MARKETING INTERNATIONAL INc. PACA 
Docket No. RD-85-375. Decided September 23, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$95,649.65 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


SUNSHINE PropuUCE EXCHANGE INc. v. A. PELLEGRINO & Son INc. 
PACA Docket No. RD-85-376. Decided September 23, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$9,236.38 plus 13 percent interest per annum from January 1, 1985, 
until paid. 


AmEx DistrRiBUuTING Co. INc. v. A. PELLEGRINO & Son Inc. PACA 
Docket No. RD-85-377. Decided September 23, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$25,731.35 plus 13 percent interest per annum from January 1, 
1985, until paid. 


Davip MoNFARDINI d/b/a MONFARDINI FARM SUPPLIES v. JOE N. 
RussorE and STANLEY Russo d/b/a STANLEY & Jor Russo. PACA 
Docket No. RD-85-378. Decided September 23, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,579.25 plus 13 percent interest per annum from September 1, 
1984, until paid. 


GEORGE VILLALOBOS d/b/a TEKSUN BRAND INTERNATIONAL v. BEN 
M. GitMED d/b/a B & G Propucre. PACA Docket No. RD-85-379. 
Decided October 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,140.00 plus 13 percent interest per annum from November 1, 
1984, until paid. 


FRANK M. MINARDO v. WAYNE M. HatTANAKA d/b/a W.H. DistrR1B- 
uTING. PACA Docket No. RD-85-380. Decided October 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$35,044.03 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


CHUNK’s PropuUcE INC. v. Woopstock Potato Co. PACA Docket No. 
RD-85-381. Decided October 2, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$25,163.00 plus 13 percent interest per annum from October 1, 
1985, until paid. 


Paciric FarM CoMPANY v. DANNY G. Scurry d/b/a RALEIGH BrRo- 
KERAGE & DisTRIBUTING Co. PACA Docket No. RD-85-382. Decided 
October 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$14,659.90 plus 13 percent interest per annum from December 1, 
1984, until paid. 


NAPLEs TOMATO GROWERS INC. v. J. P. DANIEL Propuce Inc. PACA 
Docket No. RD-85-383. Decided October 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$12,520.00, plus 13 percent interest per annum from February 1, 
1985, until paid. 


CoLtorapo Potato GROWERS EXCHANGE uv. J. P. DANIEL PRODUCE 
Inc. PACA Docket No. RD-85-384. Decided October 3, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,810.00, plus 13 percent interest per annum from February 1, 
1985, until paid. 


A. Dupa & Sons Inc. v. J. P. DANIEL Propuce Inc. PACA Docket 
No. RD-85-385. Decided October 3, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$9,273.60, plus 13 percent interest per annum from February 1, 
1985, until paid. 


VIRGINIA PriIpE Fruit Packers Inc. v. INDIANA HITCHING Post 
Corp. PACA Docket No. RD-85-386. Decided October 3, 1985. 
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. Respondent was ordered to pay complainant, as_ reparation, 
$3,358.50, plus 13 percent interest per annum from October 3, 1985, 
until paid. 


C. H. RosBinson COMPANY v. INTERSTATE PrRopUCE INc. PACA 
Docket No. RD-85-387. Decided October 3, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$13,657.90, plus 13 percent interest per annum from December 1, 
1984, until paid. 


Sunkist Growers INc. v. Citrus, Citrus, Citrus Inc. PACA Docket 
No. RD-85-388. Decided October 3, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$16,555.00, plus 13 percent interest per annum from December 1, 
1984, until paid. 


Tom LANGE CompPANy INc. v. DEEP VALLEY Farms Inc. PACA 
Docket No. RD-85-389. Decided October 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$14,615.00, plus 13 percent interest per annum from August 1, 
1984, until paid. 


EASTERN IDAHO Potato ComMPpaANy v. V. P. DANIEL PRropucE INC. 
PACA Docket No. RD-85-390. Decided October 4, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$19,488.00, plus 13 percent interest per annum from March 1, 1985, 
until paid. 


Soutu Texas Citrus ASSOCIATION v. MORNINGSIDE PropDUCE INC. 
PACA Docket No. RD-85-392. Decided October 4, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$1,000.80, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Rounp Butre Growers & SuHippPers INc. v. Buppy’s Propuce INc. 
PACA Docket No. RD-85-393. Decided October 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,026.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Mission Fruit & VEGETABLES DistrisuTors INC. v. MAx KAUFMAN 
Inc. and/or M & M PropuceE BrokeraGe. PACA Docket No. RD- 
85-394. Decided October 15, 1985. 


Respondent Max Kaufman Inc., was ordered to pay complainant, as 
reparation, $1,000.41, plus 13 percent interest per annum from De- 
cember 1, 1983, until paid. 


Respondent Max Kaufman Inc. and/or respondent Martin Montes 
d/b/a M&M Produce Brokerage was ordered jointly and severally 
to pay complainant, as reparation, $1,413.20, plus 13 percent inter- 
est per annum from December 1, 1983, until paid. 


MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


GRENADA MARKETING, INC., a/t/a RicHarp A. Guiass Co., v. WEST- 
ERN Propuce Company. PACA Docket No. RD-85-265. Order 
issued September 18, 1985. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seqg.), the respondent 
failed to file a timely answer. However, subsequent to the issuance 
of a Default Order, respondent filed a motion to reopen the pro- 
ceeding after default and allow the filing of an answer pursuant to 
section 47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
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good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and respondent is hereby given 10 
days from its receipt of this order to file an answer to the com- 
plaint. 

Copies of this order shall be served upon the parties. 


Paciric GAMBLE RoBINSON Co., Paciric Fruit & PropucE Co. v. 
PropuceE Propucts, Inc. PACA Docket No. RD-85-267. Order 
issued September 18, 1985. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seqg.), the respondent 
failed to file a timely answer. However, subsequent to the issuance 
of a Default Order, respondent filed a motion to reopen the pro- 
ceeding after default and allow the filing of an answer pursuant to 
section 47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside. Respondent has submitted a letter, 
dated July 16, 1985, which apparently was intended to constitute 
its answer. However, that document is not verified, and therefore is 
not considered part of the evidence. Respondent will have 10 days 
from its receipt of this order to submit an original and two copies 
of a verified answer. Otherwise, the original unverified statement 
in respondent’s July 16, 1985, letter will be considered the answer. 

Copies of this order shall be served upon the parties. 


Haro.tp TATEYAMA & Sons, INc. v. FERNANDO’s Inc. PACA Docket 
No. RD-85-318. Order issued September 18, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
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against respondent in the amount of $1,122.50 in connection with a 
transaction involving the shipment of onions in interstate com- 
merce. 

A copy of the complaint was served upon respondent, which 
failed to file an answer thereto. In a letter dated July 25, 1985, the 
Department informed complainant that, based on the evidence in 
the record, the complaint did not appear to be timely filed. Com- 
plainant was given 15 days from its receipt of the letter to show 
cause why its complaint should not be dismissed. Complainant has 
filed no response to this letter. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


A. G. SHorE Company, INc. v. GutF LAKE Propuce Co. PACA 
Docket No. RD-85-303. Order issued September 24, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on August 15, 1985, awarding reparation to the 
complainant in the amount of $2,612.50. By letter received August 
30, 1985, respondent has moved that this matter be reopened after 
default. 

Accordingly, the order of August 15, 1985, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


Gwin, WuiTE & Prince, INc. v. Maccir-PauL, Inc. PACA Docket 
No. RD-85-360. Order issued September 24, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $111,070.75 in connection with 
a transaction involving the shipment of produce in interstate com- 
merce. 
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A copy of the formal complaint was served on respondent which 
failed to file an answer thereto, and a Default Order was issued on 
August 16, 1983. However, the Department was notified that re- 
spondent had filed a petition in bankruptcy. Accordingly, on No- 
vember 9, 1983, this matter was stayed pending completion of re- 
spondent’s bankruptcy. Having heard nothing further, on August 7, 
1985, the Presiding Officer suggested to the parties that it would be 
appropriate to dismiss the complaint because the matter was, un- 
doubtedly, resolved by the Bankruptcy Court. The parties were 
given an opportunity to object to this suggestion but neither party 
did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


FURUKAWA SALES Co., INC. v. BENCHMARK BROKERAGE, INC., and/or 
CANINO PropbucE Co., Inc. PACA Docket No. RD-85-364. Order 
issued October 1, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on September 17, 1985, awarding reparation to 
the complainant in the amount of $1,728.00. By letter received Sep- 
tember 3, 1985, but not processed until after the Default Order was 
issued, respondent Canino Produce Co., Inc. has moved that this 
matter be reopened. 

Accordingly, the Order of September 17, 1985, is hereby stayed 
with respect to Canino Produce Co., Inc. only. The Default Order 
will remain in effect against Benchmark Brokerage, Inc. Complain- 
ant may have fifteen (15) days from receipt of this order to file an 
answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of 
the petition of Canino Produce Co., Inc. shall be served upon the 
complainant, along with this order. 
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Otay PAckKING Co. v. J & S Propuce Corp. PACA Docket No. RD- 
85-333. Order issued October 16, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on September 4, 1985, awarding reparation to the 
complainant in the amount of $25,379.40. On September 25, 1985, 
respondent requested an extension of time until October 18, 1985, 
to file a petition to reopen, asserting that its attorney was current- 
ly on vacation. 

Accordingly, the order of September 4, 1985 is hereby stayed. Re- 
spondent will have until October 18, 1985, to file its petition to 
reopen. If the petition is not received by the Department by that 
date, the Default Order will be reinstated. 

Copies of this order shall be served upon the parties. 


Nick Detuis Co., Inc. v. Winston C. BatLey d/b/a CLAUDE BAILEY 
Propuce Co. PACA Docket No. RD-85-306. Order issued Octo- 
ber 18, 1985. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1980, as amended (7 U.S.C. 499a et seqg.), the respondent 
failed to file a timely answer. A Default Order was issued on 
August 15, 1985, ordering respondent to pay $19,332.50 to complain- 
ant within 30 days from the date of such order. By letter received 
by the Department on September 20, 1985, respondent has moved 
to reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). 

In its motion, respondent claims that it was unable to file a 
timely answer because of illness and the effects of a hurricane. We 
are not able to consider whether respondent has presented a “good 
cause” for reopening, however. The Secretary is without jurisdic- 
tion since respondent’s motion was filed more than 30 days from 
the date of the Default Order. See Southland Produce Co., a/t/a/ 
Keystone Produce Co. v. Caamano Brothers Wholesale, 39 Agric. 
Dec. 789 (1980), and cases cited therein. 

Respondent’s motion is hereby denied. 
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Copies of this order shall be served upon the parties. 


PropucE SPECIALISTS OF ARIZONA, INc. v. BraD D. McQUEEN and 
Mark E. McQuEEn, d/b/a AL McQuEEN & Sons. PACA Docket 
No. RD-85-344. Order issued October 31, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on September 11, 1985, awarding reparation to 
the complainant in the amount of $8,421.11. By motion received Oc- 
tober 10, 1985, respondent has moved that this matter by reconsid- 
ered. 

Accordingly, the order of September 11, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 
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In re: Air Express INTERNATIONAL. P.Q. Docket No. 111. Decided 
September 5, 1985. 


Imported garbage—Civil penalty—Consent. 


Fronda Woods, for complainant. 
Sidney J. Goodman, Jamaica, New York, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. §§ 111 and 120), the Plant Quarantine 
Act of August 20, 1912, as amended (7 U.S.C. §§ 151-164a, 167), and 
the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) 
(Acts), by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service alleging that Air Express Interna- 
tional, respondent, violated the Acts and regulations promulgated 
thereunder (7 CFR §§ 330.100-330.400 and 9 CFR § 94.5 et seq.). The 
parties have agreed that the proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Air Express International, respondent, is a corporation whose 
address is 248-06 Rockaway Boulevard, Jamaica, New York 11422. 
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2. On or about October 1, 1984, the respondent brought foreign 
origin garbage into John F. Kennedy International Airport on its 
flight number 602. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


Respondent Air Express International is assessed a civil penalty 
of three hundred seventy-five dollars ($375) which shall be payable 
to the “Treasurer of the United States” by certified check or 
money order, and which shall be forwarded to Fronda C. Woods, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400, 
within thirty (80) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: ATLAS VAN Lines, INc. P.Q. Docket No. 112. Decided Septem- 
ber 5, 1985. 


Transporting articles from gypsy moth high risk area—Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
Michael L. Harvey, Evansville, Indiana, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. §§ 151-164a and 167, and 150aa et seg.) (Acts) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Atlas Van Lines, Inc., respondent, violat- 
ed the Acts and regulations promulgated thereunder (7 CFR 
§ 301.45 et seg.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Atlas Van Lines, Inc., respondent, is a corporation doing busi- 
ness at 1212 St. George Road, P.O. Box 509, Evansville, Indiana 
47703-0509. 

2. On or about February 6, 1985, respondent moved interstate 
outdoor household articles from Farmingville, New York, a gypsy 
moth high risk area, to Lenexa, Kansas. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of four hundred dollars 
($400) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, 12th and Independence Ave., S.W., Washington, D. C. 20250- 
1400, within thirty (80) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 
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In re: LUFTHANSA GERMAN AIRLINES and NEIMAN-Marcus. P.Q. 
Docket No. 71. Decided September 11, 1985. 


Civil penalty—Consent. 


William Jenson, for complainant. 
Bennett W. Cervin, Dallas, Texas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION BY NEIMAN-MARCUS 


This proceeding was instituted under the Act of February 2, 
1908, 21 U.S.C. §§ 111 and 120, as amended (the “Act”), by a com- 
plaint (the “Complaint”) filed by the Administrator of the Animal 
and Plant Health Inspection Service (“Complainant”), alleging that 
Lufthansa German Airlines and Neiman-Marcus, a division of 
Carter Hawley Hale Stores, Inc. (‘““Neiman-Marcus”), respondents, 
violated the Act and regulations promulgated thereunder, 9 CFR 
§ 92.1 et seg. Complainant and Neiman-Marcus have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Neiman-Marcus specifically admits that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter and waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980, 5 U.S.C. § 504 et seq., for fees and other ex- 
penses incurred by Neiman-Marcus in connection with this pro- 
ceeding. 

2. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Complainant and Neiman-Marcus 
waive: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; and 

(c) all rights to seek judicial review or otherwise challenge or 
contest the validity of this decision. 

3. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Neiman-Marcus and Complainant agree 
to the Findings of Fact set forth below. Neither this stipulation nor 
this Consent Decision, nor anything contained herein, shall consti- 
tute evidence or an admission of any other facts alleged in the 
Complaint, any conclusion of law with respect to any matter al- 
leged in or arising out of the complaint, or any alleged wrongdoing 





PLANT QUARANTINE ACT 
Volume 44 Number 5 


or misconduct on the part of Neiman-Marcus or any director, offi- 
cer, or affiliated person thereof. 


FINDINGS OF FACT 


1. Neiman-Marcus is an entity whose address is Dallas, Texas 
75201. 

2. On or about October 4, 1983, approximately 672 kilograms of 
frozen venison meat, addressed to Neiman-Marcus, arrived in the 
United States from West Germany. 


CONCLUSIONS 


Complainant and Neiman-Marcus having agreed to the jurisdic- 
tional facts and the provisions set forth in the following order in 
disposition of this proceeding, such order and decision shall be 
issued. 

ORDER 

Within thirty (80) days of the effective date of this order, 

Neiman-Marcus shall forward to William G. Jenson, Office of the 


General Counsel, Room 2422, South Building, 14th and Independ- 
ence Ave., S.W., United States Department of Agriculture, Wash- 


ington, D.C. 20250-1400, a certified check or money order for three 
hundred and seventy-five dollars ($375.00) payable to the ‘“Treasur- 
er of the United States.”’ 

This order shall become effective on the day upon which service 
of this order is made upon Neiman-Marcus. 


In re: KLM Roya Dutcu Arrunes. P.Q. Docket No. 100. Decided 
August 7, 1985. 


Imported corn salad in violation of regulations—Civil penalty—Default. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, (Act) (7 U.S.C. § 111 et seg.) and the 
Federal Plant Pest Act (7 U.S.C. §150aa et seg.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
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tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 319.56 of the 
regulations promulgated thereunder (7 CFR § 319.56). Copies of the 
complaint and the Rules of Practice Governing Proceeding Under 
the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent the failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. KLM Royal Dutch Airlines, herein referred to as the respond- 
ent, is a corporation doing business at Los Angeles International 
Airport, Los Angeles, California, with a mailing address at Post 
Office Box 90548, Los Angeles, California 90045. 

2. On or about November 14, 1984, the respondent violated sec- 
tion 319.56 of the regulations (7 CFR § 319.56) in that the respond- 
ent imported into Los Angeles International Airport from the 
Netherlands, on KLM Royal Dutch Airlines Flight Number 601, 50 
trays of corn salad (Valerianella), a vegetable which is prohibited 
importation. 


CONCLUSION 


Respondent has failed to respond in any manner to the allega- 
tions of the complaint. By reason of the Findings of Fact set forth 
above the respondent have violation the Act and the regulations 
promulgated thereunder. Therefore, the following order is issued. 
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ORDER 


Respondent KLM Royal Dutch Airlines is hereby assessed a civil 
penalty of seven hundred fifty dollars ($750). The respondent shall 
send, payable to the “Treasurer of the United States” a certified 
check or money order, to Mark D. Dopp, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250-1400, not later than thirty 
(30) days from the effective date of this order. This order shall have 
the same force and effect as if entered after a full hearing and 
shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judi- 
cial Officer within 30 days pursuant to section 1.145 of the Rules of 
Practice applicable to this proceeding (7 CFR § 1.145). 

[This default decision and order became final September 19, 
1985.—Ed.] 


In re: Auurep Aviation. P.Q. Docket No. 86. Decided August 9, 
1985. 


Imported corn salad released without written notice to collector of customs—Civil 
penalty—Default. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, (Act) (7 U.S.C. § 151 et seg.) and the 
Federal Plant Pest Act (7 U.S.C. §150aa et seg.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 319.56 of the 
regulations promulgated thereunder (7 CFR § 319.56). Copies of the 
complaint and the Rules of Practice Governing Proceeding Under 
the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
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plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent the failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. Allied Aviation, herein referred to as the respondent, is a cor- 
poration doing business at Los Angeles International Airport, Los 
Angeles, California, with a business address at 5740 Avion Drive, 
Los Angeles, California 90045. 

2. On or about August 21, 1984, the respondent violated section 
319.56-6(c) of the regulations (7 CFR § 319.56-6(c)) in that the re- 
spondent released 15 trays of corn salad (Valerianella) infested 
with insects without written notice to the collector of customs that 
the corn salad had been inspected and found free of infestation, as 
required. 


CONCLUSION 


Respondent has failed to respond in any manner to the allega- 
tions of the complaint. By reason of the Findings of Fact set forth 
above the respondent has violated the Act and the regulations pro- 
mulgated thereunder. Therefore, the following order is issued. 


ORDER 


Respondent Allied Aviation is hereby assessed a civil penalty of 
seven hundred fifty dollars ($750). The respondent shall send, pay- 
able to the “Treasurer of the United States” a certified check or 
money order, to Mark D. Dopp, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, not later than thirty (30) days 
from the effective date of this order. This order shall have the 
same force and effect as if entered after a full hearing and shall be 
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final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
within 30 days pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.145). 

[This default decision and order became final September 20, 
1985.—Ed.] 


In re: EASTERN Arr LiNnEs. P.Q. Docket No. 97. Decided September 
23, 1985. 


Imported flowers not fumigated—Inspection seals on yams broken without au- 
thorization—Complainant not required to send copy of complaint to respond- 
ent’s attorneys—Civil penalty—Default. 


The Judicial Officer affirmed Judge Weber’s order assessing a civil penalty of $2,000 
against respondent because official seals placed by an inspector were broken with- 
out authorization and respondent failed to fumigate imported flowers, as required. 
Default decision properly issued because respondent failed to file an answer within 
the time period. Complainant was not required to send courtesy copy of complaint 
to respondent’s attorneys. Due process is met if the notice of the proceeding is sent 
in a manner reasonably calculated to notify respondent of the action. 


Kris Ikejiri, for complainant. 
Carmen Leon, Miami, Florida, for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Plant Quarantine Act, as amend- 
ed (7 U.S.C. §151 et seg.), and the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa et seg.), in which Administrative Law 
Judge William J. Weber (ALJ) filed an initial Decision and Order 
on July 29, 1985, assessing a civil penalty of $2,000 against respond- 
ent after respondent failed to file a timely answer. 

On August 29, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).1 On September 10, 1985, the case was referred to the Judi- 
cial Officer for decision. 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 

Continued 
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Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the order is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow 
Judge Weber’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Plant Quarantine Act 
as amended, (PQA) (7 U.S.C. 151 et seg.) and the Federal Plant Pest 
Act, as amended, (FPPA) (7 U.S.C. § 150aa et seg.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that respondent Eastern Air Lines, Inc., violated the 
PQA and the FPPA and regulations promulgated thereunder (7 
CFR § 319 et seg., and § 330.100 et seg.). Copies of the complaint and 
the Rules of Practice governing proceeding under the Act were 
served by the Hearing Clerk, by certified mail, upon Eastern Air 
Lines, Inc. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, Eastern Air Lines, Inc., was informed 
in the complaint and the letter of service that an answer should be 
filed with the Hearing Clerk within twenty (20) days after service 
of the complaint, and that failure to file an answer to, or plead spe- 
cifically to, any allegation in the complaint would constitute an ad- 
mission of such allegation pursuant to section 1.136(c) of the Rules 
of Practice (7 CFR § 1.136(c)). Eastern Air Lines, Inc., was also in- 
formed that the failure to file an answer would constitute a waiver 
of hearing, as provided in section 1.139 of the Rules of Practice (7 
CFR § 1.139). 

Eastern Air Lines, Inc., filed neither an answer nor any other 
document during the twenty-day period. Eastern Air Lines, Inc.’s, 
failure to file an answer within the time provided constitutes an 
admission of the allegations in the complaint pursuant to section 
1.136(c) of the Rules of Practice (7 CFR §1.136(c)). Eastern Air 
Lines, Inc.’s failure to file an answer also constitutes a waiver of 
hearing under section 1.139 of the Rules of Practice (7 CFR § 1.139). 
Since Eastern Air Lines, Inc., is deemed to have admitted the mate- 
rial allegations of fact in the complaint, they are adopted and set 
forth as the Findings of Fact. 


appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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FINDINGS OF FACT 


1. Eastern Air Lines, Inc., referred herein as the respondent, is a 
corporation doing business in the United States of America, whose 
mailing address is Miami International Airport, Miami, Florida 
33148. 

2. On or about December 17, 1984, at the Miami International 
Airport, Miami, Florida, the respondent violated section 330.110 of 
the regulations (7 CFR § 330.110) because official seals, which were 
placed by a Plant Protection and Quarantine Program inspector, 
on five LD3 containers, holding approximately 301 boxes of yams 
manifested on Eastern Air Lines flight 087 from Jamaica to Miami, 
Florida, airway bill number 007-8687 3183, which were under the 
respondent’s control, were broken without authorization. 

3. On or about January 18, 1985, under Eastern Air Lines, Inc., 
airway bill number 007-86650432, the respondent imported from 
Ecuador into Miami, Florida, approximately 20 boxes of cut flow- 
ers, in violation of section 319.74 of the regulations (7 CFR § 319.74) 
because a Plant Protection and Quarantine Program inspector 
found the flowers to be infested with an injurious insect and pre- 
scribed as a condition of entry that the flowers be fumigated, to 
which the respondent agreed, and the flowers were not fumigated 
and further, were released by the respondent to the consignee. 


CONCLUSION 


The respondent has failed to file an answer to any of the allega- 
tions in the complaint. The consequences of such a failure were ex- 
plained to the respondent in the complaint and in the letter of 
service that accompanied it. By its silence, respondent has admit- 
ted all of the material allegations of fact in the complaint and has 
waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the PQA and FPPA and regulations promulgated 
thereunder. The following order is therefore, issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


On May 6, 1985, the Administrator of the Animal and Plant 
Health Inspection Service filed the complaint in this proceeding. It 
was sent to Eastern Air Lines, Inc., Miami International Airport, 
Miami, Florida 33148, by the Hearing Clerk on May 8, 1985, and 
received on May 13, 1985, according to the certified return receipt 
card. Since no answer was filed, on July 2, 1985, complainant filed 
a Motion for Adoption of Default Decision and Order with a pro- 
posed Default Decision and Order. This was sent by the Hearing 
Clerk to respondent at the same address, and was received on July 
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5, 1985, according to the certified return receipt card. The Hearing 
Clerk’s letter advised respondent that it had 20 days within which 
to file objections. When no objections were received, the ALJ issued 
a Default Decision and Order on July 29, 1985. (Respondent’s objec- 
tions were received and filed by the Hearing Clerk on July 31, 
1985.) 

Under the Department’s rules of practice, “[flailure to file an 
answer within the time provided under § 1.136(a) [20 days] shall be 
deemed, for purposes of the proceeding, an admission of the allega- 
tions in the Complaint” (7 CFR § 1.136(c)). And the rules of practice 
also provide that the “failure to file an answer .. . shall consti- 
tute a waiver of hearing” (7 CFR § 1.139). 

The letter from the Hearing Clerk serving a copy of the com- 
plaint on respondent expressly advised it of the effect of failing to 
file an answer or request oral hearing. The letter states: 


In accordance with the rules of practice governing proceed- 
ings under the Act, a copy of which is enclosed, you will 
have 20 days from the receipt of this letter within which 
to file with the Hearing Clerk an original and three copies 
of your answer. Your answer should contain a definite 


statement of the facts which constitute the grounds of de- 
fense, and should specifically admit, deny or explain each 
of the allegations of the complaint. Failure to file an 
answer to or plead specifically to any allegation of the 
complaint shall constitute an admission of such allegation. 


Within the same time allowed for the filing of your 
answer, you may, if you wish, request an oral hearing. 
Failure to file such a request will constitute a waiver, on 
your part, of oral hearing. 


Since respondent failed to file an answer within the specified 
time period, the Default Decision and Order was properly issued in 
this case. Although on rare occasions default decisions have been 
set aside for good cause shown or where complainant did not 
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object,? respondent has shown no basis for setting aside the default 
order here.* 

Respondent complains that the Hearing Clerk did not address 
the complaint and motion to the Legal Affairs section of Eastern 
Air Lines, at the same address to which the Hearing Clerk’s letters 
were sent, and that no “courtesy” copy was sent by complainant’s 
attorneys to respondent’s attorneys, with whom complainant’s at- 
torney had dealt in other litigation. But there is no such require- 
ment in the Department’s rules of practice. The rules of practice 
provide (7 CFR § 1.147(b)): 


(b) Service; proof of service. Copies of all such documents 
or papers required or authorized by the rules in this part 
to be filed with the Hearing Clerk shall be served upon the 
parties by the Hearing Clerk, or by some other employee 
of the Department, or by a U.S. Marshal or deputy mar- 
shal. Service shall be made either (1) by delivering a copy 
of the document or paper to the individual to be served or 
to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or any di- 
rector of the corporation or association to be served, or to 
the attorney of record representing such individual, part- 
nership, corporation, organization, or association; or (2) by 
leaving a copy of the document or paper at the principal 
office or place of business or residence of such individual, 
partnership, corporation, organization, or association, or of 
the attorney or agent of record and mailing by regular 
mail another copy to such person at such address; or (8) by 


2 In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1988) (remand order), final deci- 
sion, 42 Agric. Dec. ___ (July 18, 1983) (default decision set aside because service of 
the complaint by registered and regular mail was returned as undeliverable, and 
respondent’s license under the Perishable Agricultural Commodities Act had lapsed 
before service was attempted); Jn re J. Fleishman & Co., 38 Agric. Dec. 789 (1978) 
(remand order), final decision, 37 Agric. Dec. 1175 (1978); In re Christ, L.A.W.A. 
Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 195 
(1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final 
decision, 40 Agric. Dec. 1254 (1981). 


3 See In re Cuttone, 44 Agric. Dec. ___ (Aug. 20, 1985); In re Corbett Farms, Inc., 
43 Agric. Dec. ___ (Nov. 1, 1984); In re Jacobson, 43 Agric. Dec. ____ (June 26, 1984); 
In re Buzun, 43 Agric. Dec. ___ (June 13, 1984); In re Mayer, 43 Agric. Dec. ___ 
(Apr. 12, 1984) (decision as to respondent Doss), appeal dismissed, No. 84-4316 (5th 
Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. ___. (Jan. 4, 1984); In re Berhow, 42 
Agric. Dec. 764 (1983); In re Rubel, 42 Agric. Dec. 800 (1988); In re Pastures, Inc., 39 
Agric. Dec. 395, 396-97 (1980); In re Seal, 39 Agric. Dec. 370, 371 (1980); In re Tho- 
maston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980). 
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registering or certifying and mailing a copy of the docu- 
ment or paper, addressed to such individual, partnership, 
corporation, organization, or association, or to the attorney 
or agent of record, at the last known residence or principal 
office or place of business of such person: Provided, That if 
the registered. or certified document or paper is returned 
undelivered because the addressee refused or failed to 
accept delivery, the document or paper shall be served by 
remailing it by regular mail. Proof of service hereunder 
shall be made by the certificate of the person who actually 
made the service: Provided, That if the service be made by 
mail, as outlined in paragraph (bX3) of this section, proof 
of service shall be made by the return post-office receipt, in 
the case of registered or certified mail, or by the certificate 
of the person who mailed the matter by regular mail. The 
certificate and post-office receipt contemplated herein 
shall be filed with the Hearing Clerk, and made a part of 
the record of the proceeding. [Emphasis added.] 


To meet the requirement of due process of law, it is only neces- 
sary that notice of a proceeding be sent in a manner “reasonably 
calculated, under all the circumstances, to apprise interested par- 


ties of the pendency of that action and afford them an opportunity 
to present their objections.” Mullane v. Central Hanover Bank & 
Trust Co, 339 U.S. 306, 314 (1950). And see NLRB v. Clark, 468 F.2d 
459, 463-65 (5th Cir. 1972). 

The Department’s rules of practice providing for service by certi- 
fied mail to respondent’s place of business, followed here, meet the 
requirement of due process of law. As held in Stateside Machinery 
Co., Lid. v. Alperin, 591 F.2d 234, 241-42 (3d Cir. 1979): 


Whether a method of service of process accords an intend- 
ed recipient with due process depends on “whether or not 
the form of . . . service [used] is reasonably calculated to 
give him actual notice of the proceedings and an opportu- 
nity to be heard.” Milliken, 311 US. at 463, 61 S.Ct. at 343 
(emphasis added); see Mullane v. Central Hanover Bank & 
Trust Co., 339 U.S. 306, 315, 70 S.Ct. 652, 94 L.Ed. 865 
(1950). As long as a method of service is reasonably certain 
to notify a person, the fact that the person nevertheless 
fails to receive process does not invalidate the service on 
due process grounds. In this case, Alperin attempted to de- 
liver process by registered mail to defendant’s last known 
address. That procedure is a highly reliable means of pro- 
viding notice of pending legal proceedings to an adverse 
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party. That Speigel nevertheless failed to receive service is 
irrelevant as a matter of constitutional law. [Omission and 
emphasis in original.] 


Similarly, in Fancher v. Fancher, 8 Ohio App.3d 79, 455 N.E.2d 
1344, 1346 (1982), the court held: 


It is immaterial that the certified mail receipt was 
signed by the defendant’s brother, and that his brother 
was not specifically authorized to do so. The envelope was 
addressed to the defendant’s address and was there re- 
ceived; this is sufficient to comport with the requirements 
of due process that methods of service be reasonably calcu- 
lated to reach interested parties. See Mullane v. Central 
Hanover Bank & Trust Co. (1950), 389 U.S. 306, 314, 70 
S.Ct. 652, 94 L.Ed. 865. [Footnote omitted.] 


For the foregoing reasons, the default order was properly issued 
in this case, and the $2,000 civil penalty is appropriate in the cir- 
cumstances here. As stated in Complainant’s Response to Appeal at 
2: 


Eastern Air Lines, Inc., is a large company which im- 


ports huge amounts of various products. This huge volume 
of imports poses a serious threat of plant and pest disease 
risk unless all the regulations are strictly adhered. East- 
ern Air Lines, Inc., is well aware of the regulations. On 
January 22, 1985, Eastern Air Lines, Inc., entered a Con- 
sent Decision to pay $4,500 in the case of P.Q. Docket No. 
2. Although Eastern Air Lines, Inc. did not admit or deny 
any violation, during the course of settlement discussions, 
the company was reminded of regulations. Eastern Air 
Lines, Inc., has again ignored the regulations and the ad- 
ministrative officials believe that the maximum penalty of 
$1,000 per violation must be imposed. 


Accordingly, the following order should be issued. 
ORDER 


Respondent Eastern Air Lines, Inc., is hereby assessed a civil 
penalty of two thousand dollars ($1,000 per violation), which shall 
be payable to the “Treasurer of the United States” by certified 
check or money order, and which shall be forwarded to Kris H. Ike- 
jiri, Office of the General Counsel, Room 2422, South Building, 
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United States Department of Agriculture, Washington, D.C. 20250- 
1400, within thirty (30) days after service of this order. 


In re: Auurep Aviation. P.Q. Docket No. 99. Decided August 22, 
1985. 


Imported corn salad inspection seals broken without authorization—Civil 
penalty—Default. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


PRELIMINARY STATEMENT 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, (Act) (7 U.S.C. § 151 et seg.) and the 
Federal Plant Pest Act (7 U.S.C. §150aa et seg.) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 


tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 30.110 of the 
regulations promulgated thereunder (7 CFR § 30.110). Copies of the 
complaint and the Rules of Practice Governing Proceeding Under 
the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent the failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
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waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. Allied Aviation, herein referred to as the respondent, is a cor- 
poration doing business at Los Angeles International Airport, Los 
Angeles, California, with a business address at 5701 West 96th 
Street, Los Angeles, California 90009. 

2. On or about November 19, 1984, the respondent, through its 
employees, violated section 330.110 of the regulations (7 CFR 
§ 330.110) in that the respondent broke without authorization, at 
Los Angeles International Airport, an official United States De- 
partment of Agriculture seal attached to a shipment of 50 trays of 
corn salad (Valerianella) originating in the Netherlands and trans- 
ported on KLM Royal Dutch Airlines Flight Number 601 (Air Way- 
bill No. 074-5478-6130), which is prohibited importation. 


CONCLUSION 


Respondent has failed to respond in any manner to the allega- 


tions of the complaint. By reason of the Findings of Fact set forth 
above the respondent have violation the Act and the regulations 
promulgated thereunder. Therefore, the following order is issued. 


ORDER 


Respondent Allied Aviation is hereby assessed a civil penalty of 
seven hundred fifty dollars ($750). The respondent shall send, pay- 
able to the “Treasurer of the United States” a certified check or 
money order, to Mark D. Dopp, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, not later than thirty (30) days 
from the effective date of this order. This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
within 30 days pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.145). 

[This default decision and order became final October 1, 1985.— 
Ed.] 
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In re: TRANS FreiGut Line. P.Q. Docket No. 128. Decided October 2, 
1985. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss is grant- 
ed. 


In re: RicHarRD DuRAN Lopez. P.Q. Docket No. 59. Decided October 
7, 1985. 


Imported sugarcane—Suspension of civil penalty not upheld, minimum civil 
penalty assessed. 


The Judicial Officer reversed Judge McGrail’s order imposing a (suspended) $250 
civil penalty for importing sugarcane from Mexico. The Judicial Officer assessed a 
$250 civil penalty, holding that there were no relevant mitigating circumstances. A 
violation occurs when the prohibited article is brought into any part of the United 
States, including a Customs station. Ignorance of law is not a mitigating circum- 
stance. The facts that only a small amount of the prohibited article was brought 
into the United States, and that respondent had a good reason for bringing it into 
the United States, are not mitigating circumstances, nor is poor financial condition. 
Where a person unintentionally violates a quarantine regulation, and does not de- 
clare the article at Customs, the minimum civil penalty in a formal case is $250. If 
the article is declared, the minimum civil penalty in a formal case $125. If the re- 
spondent files an answer that unreasonably requires a hearing, the minimum civil 
penalties will be twice as high. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 
Edward H. McGrail, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Act of August 20, 1912, as amend- 
ed (7 U.S.C. §§ 151-167), in which Administrative Law Judge 
Edward H. McGrail (ALJ) filed an initial Decision and Order on 
June 24, 1985, assessing a civil penalty of $250 against respondent 
for importing sugarcane from Mexico to the United States in viola- 
tion of the Act and regulations. However, the ALJ suspended the 
civil penalty because of alleged mitigating circumstances. 

On July 29, 1985, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
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§ 2.35).! The case was referred to the Judicial Officer for decision 
on August 27, 1985. 

Respondent’s answer admits that he imported sugarcane from 
Mexico to the United States, and complainant does not dispute re- 
spondent’s alleged mitigating circumstances. Accordingly, no hear- 
ing is necessary in the circumstances presented here (7 CFR 
§§ 1.136(c), .139). 


FINDINGS OF FACT 


1. Richard Duran Lopez, the respondent, is an individual whose 
address is 825 Manley Drive, San Gabriel, California 91776. 

2. On or about November 20, 1984, respondent imported one 
piece of sugarcane from Mexico to San Diego, California, in viola- 
tion of § 319.15 of the regulations (7 CFR § 319.15), because such 
importation was prohibited. 


CONCLUSIONS 


In his answer, respondent admits that he imported from Mexico 
to San Diego, California, “one piece of sugar cane for my wife to 
eat due to her pregnancy condition she had the urge of eating one 
piece of sugar cane which at the time of purchase we did not know 
that sugar cane was considered to be ilegal [sic].” 

The Secretary has published a regulation prohibiting the impor- 
tation into the United States of sugarcane from all foreign coun- 
tries. The regulation provides (7 CFR § 319.15): 


SUBPART—SUGARCANE 
§ 319.15 Notice of quarantine. 


(a) On and after October 1, 1934, under authority con- 
ferred by the Plant Quarantine Act approved August 20, 
1912 (87 Stat. 315; 7 U.S.C. 151-167), as amended, the im- 
portation into the United States of canes of sugarcane, or 
cuttings or parts thereof, sugarcane leaves, the bagasse, 
from all foreign countries and localities, is prohibited: Pro- 
vided, That this prohibition shall not apply to importa- 
tions by the United States Department of Agriculture for 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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scientific or experimental purposes, nor to importations of 
specific materials which the Department may authorize 
under permit on condition that they have been or are to be 
so treated, processed, or manufactured that, in the judg- 
ment of the Department, their entry will involve no pest 
risk. ... 


The Secretary’s regulation prohibiting the importation into the 
United States of sugarcane is authorized by the Plant Quarantine 
Act approved August 20, 1912, as amended, which provides (7 
U.S.C. §§ 160, 162): 


§ 160. Regulations by Secretary restricting importation 
from insect-infested locality; when quarantine effective 


Whenever, in order to prevent the introduction into the 
United States of any tree, plant, or fruit disease or of any 
injurious insect, new to or not theretofore widely prevalent 
or distributed within and throughout the United States, 
the Secretary of Agriculture shall determine that it is nec- 
essary to forbid the importation into the United States of 
any class of nursery stock or of any other class of plants, 
fruits, vegetabes, roots, bulbs, seeds, or other plant prod- 
ucts from a country or locality where such disease or 
insect infestation exists, he shall promulgate such determi- 
nation, specifying the country and locality and the class of 
nursery stock or other class of plants, fruits, vegetables, 
roots, bulbs, seeds,or other plant products which, in his 
opinion, should be excluded. Following the promulgation of 
such determination by the Secretary of Agriculture, and 
until the withdrawal of the said promulgation by him, the 
importation of the class of nursery stock or of other class 
of plants, fruits, vegetables, roots, bulbs, seeds, or other 
plant products specified in the said promulgation from the 
country and locality therein named, regardless of the use 
for which the same is intended, is hereby prohibited; and 
until the withdrawal of the said promulgation by the Sec- 
retary of Agriculture, and notwithstanding that such class 
of nursery stock, or other class of plants, fruits, vegetables, 
roots, bulbs, seeds, or other plant products be accompanied 
by a certificate of inspection from the country of importa- 
tion, no person shall import or offer for entry into the 
United States from any country or locality specified in 
such promulgation, any of the class of nursery stock or of 
other class of plants, fruits, vegetables, roots, bulbs, seeds, 
or other plant products named therein, regardless of the 
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use for which the same is intended: Provided, That the 
quarantine provisions of this section, as applying to the 
white-pine blister rust, potato wart, and the Mediterrane- 
an fruit fly, shall become and be effective on August 20, 
1912. 


* * * * 


§ 162. Rules and regulations 


The Secretary of Agriculture shall make and promulgate 
such rules and regulations as may be necessary for carry- 
ing out the purposes of this chapter. 


The Act provides for a $5,000 fine and imprisonment for one year 
for a knowing violation of the Secretary’s regulations, and for a 
civil penalty not exceeding $1,000 for any violation. Specifically, 
the Act provides (7 U.S.C. § 163): 


§ 163. Violations; forgery, alterations, etc., of certificates; 
punishment; civil penalty 


Any person who knowingly violates any provision of this 
chapter or any rule or regulation promulgated by the Sec- 
retary of Agriculture under this chapter, or who knowing- 
ly forges or counterfeits any certificate provided for in this 
chapter or in any such rule or regulation, or who, know- 
ingly and without the authority of the Secretary, uses, 
alters, defaces, or destroys any such certificate shall be 
deemed guilty of a misdemeanor and shall, upon convic- 
tion thereof, be punished by a fine not exceeding $5,000, by 
imprisonment not exceeding one year, or both. Any person 
who violates any such provision, rule, or regulation, or 
who forges or counterfeits any such certificate, or who, 
without the authority of the Secretary, uses, alters, de- 
faces, or destroys any such certificate, may be assessed a 
civil penalty by the Secretary not exceeding $1,000. The 
Secretary may issue an order assessing such civil penalty 
only after notice and an opportunity for an agency hearing 
on the record. Such order shall be treated as a final order 
reviewable under chapter 158 of title 28. The validity of 
such order may not be reviewed in an action to collect 
such civil penalty. 


A single violation of the Secretary’s quarantine regulations could 
cause losses of billions of dollars and eradication expenses of tens 
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of millions of dollars. As stated in complainant’s Appeal to Judicial 
Officer at 2-3: 


Agriculture is a major industry in the United States. 
There are over 115 million cattle valued at 47 billion dol- 
lars in the United States. They produce meat, milk and 
hides in excess of 41.3 billion dollars of product a year. The 
U.S. has over 53 million swine worth over 43 billion dol- 
lars. Swine products add in excess of 10.2 billion dollars to 
the U.S. economy a year. The poultry industry has over 
379 million birds worth over 700 million dollars and pro- 
duces over 10 billion dollars in products a year. The 
United States citrus industry is annually valued at over 2 
billion dollars. These vast industries, along with other U.S. 
livestock and crops, are very susceptible to disease and 
pests. For example, if Foot and Mouth disease became es- 
tablished in the U.S., it would result in a direct cost to the 
Federal and state Governments and the effected proce- 
dures of over 25 billion dollars over 15 years. Even a small 
outbreak would cost over 100 million dollars to erradicate. 


The sugar cane confiscated in this case could have con- 
tained two different diseases and seven different plant 
pests. A pest infestation or outbreak of any of these dis- 
eases would be costly to the agriculture industry. Past 
eradication of fruit fly infestations in Florida in 1956, in 
Texas in the mid 50’s and in California in 1975, cost more 
than 30 million dollars to eradicate. In 1983, the latest 
medfly pest eradication program conducted in California 
cost over 100 million dollars. These costs do not take into 
account the increased consumer prices, lost exports, and 
other indirect costs which could total more than 10 times 
the direct costs. 


Accordingly, the civil penalties imposed by the Secretary for vio- 
lations of his quarantine regulations should be sufficiently large to 
serve as an effective deterrent not only to the respondent but also 
to other potential violators. This policy has been followed in all of 
the Department’s disciplinary proceedings since 1972. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974).2 The Department’s sanction policy is also 


2 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
Continued 
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discussed at length in Jn re Esposito, 38 Agric. Dec. 613, 624-65 
(1979). 

The imposition of civil penalties large enough to deter violations 
is consistent with the legislative history of the 1983 amendments 
that gave the Secretary authority to impose civil penalties. Before 
1988, when the Secretary had no civil penalty authority, violations 
such as the one involved here had to be submitted to the appropri- 
ate United States Attorney’s Office for criminal prosecution. Pros- 
ecution was usually declined on the basis that the case lacked 
“prosecutorial merit’ (Appeal to Judicial Officer at 3). Recognizing 
that the purpose of the Act was not being achieved by criminal 
prosecutions, Congress sought to achieve the Congressional goal by 
authorizing the Secretary to impose civil penalties not exceeding 
$1,000. The House Report on the amendatory legislation states 
(H.R. Rep. No. 97-875, 97th Cong., 2d Sess. 3-4, 7, reprinted in 1982 
U.S. Code Cong. & Ad. News 4426, 4426-27, 4430): 


Violations of laws designed to protect the United States 
against the introduction and dissemination of animal and 
plant diseases and pests, sometimes subject the violator to 
neither a criminal or a civil penalty. In other instances, 
violators are only exposed to criminal sanctions, which, on 
many occasions, lack consistency or do not effectuate the 
purpose of the act involved. 


* * * * * * * 


Criminal sanctions are vital in assuring the enforcement 
of our laws, but they are not enough. Criminal prosecution 
is a lengthy and cumbersome process in an already over- 
burdened judicial system. While the system moves slug- 
gishly, the violator is often free to continue the same prac- 
tices which threaten the American agricultural industry. 
Civil penalties, on the other hand, can be imposed adminis- 
tratively, insuring that the violator will be dealt with in a 
timely and effective manner. Moreover, a monetary penal- 
ty is more real to most than a distant and lengthy legal 
process that may or may not be instituted and that can 
sometimes be overcome. Civil penalties can thus become 


ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 
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not only an effective enforcement tool but a potential de- 
terrent as well. 


* * * * * * *” 


Dr. Harry C. Mussman, Administrator of the Animal 
and Plant Health Inspection Service (APHIS) of the 
United States Department of Agriculture, testified in sup- 
port of the bill stating that H.R. 6679 was introduced at 
the request of the Department and that its adoption would 
substantially aid in the protection of the livetock and poul- 
try populations, plants and other agricultural interests of 
the United States. He lamented that violations of some of 
these laws now subject the violator to neither a civil nor 
criminal statutory penalty and that where there are crimi- 
nal sanctions prosecution is laborious, time consuming, 
and of low priority for many U.S. attorneys. He stated that 
the inconsistencies and delays, coupled with small 
amounts of fines finally imposed, do little to deter viola- 
tors. 


It was the opinion of the Department, according to Dr. 
Mussman, that authority to impose civil monetary penal- 
ties would enable the Department to handle these viola- 
tions more expeditiously, provide greater flexibility in 
sanctions for more effective enforcement, and ensure a 
greater degree of consistency in the sanctions imposed. Dr. 
Mussman assured the Subcommittee that civil penalties 
would not be imposed indiscriminately, indicating that 
cases must be supported by substantial evidence and that 
notice and opportunity for a hearing would be provided. 

Based on the foregoing circumstances, the minimum civil penalty 
that should be imposed in a plant quarantine violation case, in the 
absence of a relevant, mitigating circumstance, is $500. This is the 
civil penalty that should be imposed in a typical case, in the ab- 
sence of mitigating or aggravating circumstances. 

The only mitigating circumstance that should be considered in a 
plant quarantine violation case is if the presence of the prohibited 
article was declared to the Customs inspector, in a manner suffi- 
ciently loud and clear that the Customs inspector understood the 
declaration, before a search of the car, baggage, or possessions 
began. 

It should be noted that a violation occurs when the prohibited ar- 
ticle is brought into any part of the United States, including a Cus- 
toms station, which is in the United States. Jn re Ramos, 44 Agric. 
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Dec. ___. (June 24, 1985) (Ruling on Reconsideration). It is possible 
for damage to occur even if a prohibited article is declared at Cus- 
toms. For example, a pest could escape or remain in a car even if a 
prohibited article is confiscated at Customs. 

Nonetheless, the potential for damage is lessened if the prohibit- 
ed article is declared and confiscated at Customs. Accordingly, the 
voluntary declaration of the prohibited article prior to the begin- 
ning of a search of the car or possessions should be regarded as a 
mitigating circumstance reducing the minimum civil penalty to 
$250. 

The voluntary declaration of a prohibited article should only be 
considered as a mitigating circumstance if the declaration is made 
before a search has begun of the respondent’s possessions. Other- 
wise, the remedial purposes of the Act would not be achieved in 
many instances. If a person could wait until the Customs inspector 
indicated that a search was to be made, before making a voluntary 
declaration as to prohibited article, and still have a “late” declara- 
tion considered as a mitigating circumstance, the possibility of 
damage would be significantly increased. It might result in no dec- 
laration and no search since not all cars or persons are searched by 
Customs inspectors. 

For the same reason, an alleged declaration of a prohibited arti- 
cle not made in a manner sufficiently distinct and audible so that 
the Customs inspector hears the declaration does not reduce the 
likelihood of harm to the agricultural community and, therefore, 
should not be regarded as a mitigating circumstance. Ordinarily, at 
least, it should not be necessary to hold a hearing to determine 
whether this mitigating circumstance should be considered. For ex- 
ample, if respondent alleges that the prohibited article was de- 
clared before a search began, and complainant files a verified state- 
ment from the Customs inspector denying that he heard any such 
declaration, this mitigating circumstance should not be available to 
the respondent. That is, whether the Customs inspector heard the 
declaration is peculiarly within the knowledge of the Customs in- 
spector. 

In In re Ramos, 44 Agric. Dec. ___ (June 24, 1985) (Ruling on 
Reconsideration), it was held that a hearing must be held to deter- 
mine whether mitigating circumstances should be considered in 
that case. The respondent in Ramos alleged that his wife bought 
groceries in Mexico, and that when he was in the process of asking 
his wife what groceries she had bought, and telling the Customs in- 
spector what he had to declare, he did not have time enough to de- 
clare all of the items before the inspector asked him to open the 
car’s trunk. On further consideration in the light of complainant’s 
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argument here, I do not believe that the facts alleged in the answer 
in Ramos should be regarded as a mitigating circumstance and, 
therefore, no hearing should be held in that case. To achieve the 
remedial purposes of the Act, we must take a hard-nosed approach 
and only accept as a mitigating circumstance a declaration success- 
fully made before the search begins. 

In the present case, respondent admits that he did not declare 
the sugarcane, and that it was only discovered when a second Cus- 
toms inspector searched his station wagon, after the first inspector 
noticed that respondent was carrying pork sausage, which is pro- 
hibited. 

Accordingly, under the foregoing principles, respondent should 
be assessed a civil penalty of $500. 

The ALJ regarded respondent’s explanation as to his violation as 
“meritorious and a mitigating factor” (Initial Decision and Order 
at 2). He did not detail the nature of the mitigating circumstances, 
but it is obvious from respondent’s answer that the ALJ considered 
respondent’s ignorance of the law as a mitigating circumstance. 

I believe respondent is telling the truth when he alleges that he 
did not know that it was illegal to bring sugarcane into the country 
and had no intention of breaking the law. (Until reading the file in 
this case, I, too, was unaware of the fact tht it is illegal to bring 
sugarcane into the United States.) 

However, ignorance of the law is not a mitigating circumstance 
under this program or any of the regulatory programs adminis- 
tered by this Department. The statute makes it quite plain that it 
is not necessary to prove a knowing violation for the purpose of im- 
posing a civil penalty not exceeding $1,000. The Act provides that 
any person “who knowingly violates’ a quarantine regulation is 
subject to criminal fine not exceeding $5,000 and imprisonment not 
exceeding one year, or both (7 U.S.C. § 163). The same section of 
the Act states that any person “who violates” any quarantine regu- 
lation is subject to civil penalty not exceeding $1,000. The use of 
the word “knowingly” as to criminal violations and the omission of 
the word “knowingly” as to civil violations indicates quite clearly 
the Congressional intent as to this matter. 

Accordingly, the typical civil violation should be regarded as one 
committed by a person who is ignorant of the law. If the facts 
prove otherwise, i.e., that the person knowingly committed the vio- 
lation and was attempting to smuggle a prohibited article into the 
country, the maximum civil penalty of $1,000 should be imposed. 
(In addition, the case would generally be referred for criminal pros- 
ecution.) 
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The ALJ might also have considered as a mitigating circum- 
stance the fact that only a small amount of the prohibited article 
was brought into the United States, i.e., “one piece of sugar cane” 
(Answer { 1). However, this is not a mitigating circumstance. Pre- 
sumably, most violations of the Plant Quarantine Act will relate 
only to a small amount of the prohibited article, e.g., a small bag of 
fruit, or a small plant. Billions of dollars of damage could be caused 
by one small bag of a prohibited article. 

The fact that respondent had a very good reason for bringing the 
sugarcane into the United States is also not a mitigating circum- 
stance. Respondent explains that he brought into the United States 
“one piece of sugar cane for my wife to eat due to her pregnancy 
condition she had the urge of eating one piece of sugar cane” 
(Answer { 1). Respondent’s motive was commendable—unfortunate- 
ly, his action was illegal. 

Presumably, every respondent in a Plant Quarantine Act case 
will have a good reason for wanting to bring the prohibited article 
into the United States, e.g., to provide desired food for his family or 
friends. However, a respondent’s good reason for wanting to bring 
an article into the United States should not be regarded as a miti- 
gating circumstance when the Secretary of Agriculture has prohib- 
ited the entry of that article to protect the American agricultural 
system. 

Respondent alleges that if the Customs inspector had asked him 
if he had sugarcane, “I would most surely had said that I did” 
(Answer {| 2). I believe respondent! Here, again, however, this is not 
a mitigating circumstance. It is not the duty of the Customs inspec- 
tor to read the list of prohibited items to every person entering the 
United States. That would be impractical and would greatly delay 
the Customs procedure. Accordingly, the fact that the Customs in- 
spector did not specifically inquire as to sugarcane should not be 
regarded as a mitigating circumstance. 

The ALJ might have inferred that respondent has a relatively 
poor financial condition (due to the many grammatical and spelling 
errors in his letter). However, the financial condition of a respond- 
ent should not be considered as a mitigating circumstance in a 
Plant Quarantine Act case. The maximum civil penalty under this 
statute is $1,000 for a violation. If the person cannot pay the penal- 
ty imposed, arrangements can be made to pay the civil penalty 
over a period of time. Cf. In re Mid-West Veal Distributors, 43 
Agric. Dec. ___ (July 18, 1984) ($50,000 to be paid over a period of 
6 years). 

For the foregoing reasons, a $500 civil penalty should be assessed 
against respondent in this case. However, this civil penalty is being 
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cut in half because of unique administrative problems peculiar to 
Plant Quarantine Act and related cases. 

Complainant states that there “are approximately 13 thousand 
alleged baggage violations of the Animal and Plant Quarantine and 
related laws and regulations promulgated thereunder for which the 
Department seeks to assess a civil penalty at ports of entry each 
year” (Appeal to Judicial Officer at 5-6). During the last 12 
months, 101 formal cases have been filed with the Hearing Clerk 
under the Plant Quarantine Act alone. If the Department had to 
hold a hearing in a large number of Plant Quarantine Act cases, it 
would require additional ALJ’s, which is not contemplated. 

In view of the great number of cases that will be filed under this 
Act, and the small amount of civil penalties that will be imposed, it 
seems appropriate to provide an economic incentive to respondents 
not to force the Department to hold unnecessary hearings where 
there is no real basis for challenging the allegations in the com- 
plaint. Where, as here, a respondent files an answer which does not 
require the Department to hold a hearing, the minimum civil pen- 
alty should be reduced from $500 to $250 (in the absence of the 
mitigating circumstance referred to above).* Similarly, where the 
accepted mitigating circumstance exists, i.e., the prohibited article 
was declared prior to the beginning of a search at Customs, and no 
hearing is required, the minimum civil penalty should be reduced 
from $250 to $125. 

To summarize, where a person unintentionally violates a quaran- 
tine regulation issued under the Plant Quarantine Act by bringing 
a prohibited article into the United States, and the matter is not 
settled informally, the minimum civil penalty that will be imposed 
by the Judicial Officer in a formal case, where the prohibited arti- 
cle was not declared to the Customs inspector (prior to the begin- 
ning of any search of respondent’s possessions) in a manner suffi- 
ciently loud and clear that the declaration was heard and under- 
stood by the Customs inspector, is $250. If the article was so de- 
clared prior to the beginning of a search of respondent’s posses- 
sions, the minimum civil penalty that will be imposed by the Judi- 
cial Officer in a formal case is $125. If the respondent files an 
answer that unreasonably requires a hearing, the minimum civil 
penalties will be $500 and $250, respectively. 


3 Although I cannot now imagine any other mitigating circumstance that will be 
approved, respondents in future cases can suggest other circumstances before the 
ALJ’s, thereby preserving the point for use on appeal to the Judicial Officer. Where 
a respondent files an answer that forces the Department to hold a hearing, if re- 
spondent had a reasonable basis for such action, the minimum civil penalty should 
be the same as if no hearing were required. 
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At present, this policy will apply only to Plant Quarantine Act 
cases. The administrative officials should make a recommendation 
as to whether the same policy should apply in related cases, e.g., 
under the Animal Quarantine Act and related laws. This policy 
will not be extended to any other types of cases where these unique 
circumstances do not exist. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent Richard Duran Lopez is hereby assessed a civil pen- 
alty of two hundred fifty dollars ($250). The respondent shall send 
a certified check or money order, payable to the “Treasurer of the 
United States,” to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
culture, Washington, D. C. 20250-1400, not later than thirty (80) 
days after service of this order. 


In re: Kerr STEAMSHIP CoMPANY, Inc. P.Q. Docket No. 126. Decided 
October 15, 1985. 


Imported brassware and flower bulbs (restricted) —Civil penalty—Consent. 


Sherrie Kopka, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Federal Plant Pest Act, 
as amended (7 U.S.C. §150aa et seg.) and the Act of August 20, 
1912, as amended (Plant Quarantine Act) (7 U.S.C. §§ 151-164a and 
167), by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service alleging that the respondent vio- 
lated the Acts and regulations promulgated thereunder (7 CFR 
§ 319.37 et seq and 7 CFR § 319.75 et seq.). The parties have agreed 
that this proceeding should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, admits the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this Decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Kerr Steamship Company, Inc., respondent, is a business 
whose address is American General Tower, Suite 1500, 2727 Allen 
Parkway, Houston, Texas 77019. 

2. On or about August 30, 1984, the respondent imported brass- 
ware, which is a restricted article, from Bombay, India to Houston, 
Texas. 

3. On or about October 3, 1984, the respondent imported flower 
bulbs, which are restricted articles, from Holland to Houston, 
Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
dispostion of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of eight hundred dol- 
lars ($800.00) which shall be payable to the “Treasurer of the 
United States,” by certified check or money order, and which shall 
be forwarded to Sherrie L. Kopka, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250-1400, within thirty (30) days from the 
effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: DerRicK MARTINSON, SERVAIR INC. and QANTAS AIRWAYS, 
LimrTep. P.Q. Docket No. 80. Decided October 16, 1985. 


Civil penalty assessed against respondent Qantas Airways, Limited—Consent. 


Joseph Pembroke, for complainant. 

Christopher J. White, McLean, Virginia, for respondent Servair Inc. 

Moffett B. Roller, Washington, D.C., for respondents Derrick Martinson and Quan- 
tas Airways, Limited. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1903, 
as amended, (7 U.S.C. §§ 151-164a and § 167), the Federal Plant 
Pest Act, as amended (7 U.S.C. §150aa et seg.) (Acts) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Qantas Airways, Limited, respond- 
ent violated the Act and regulations promulgated thereunder (7 
CFR §§ 318.13-12). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Qantas Airways, Limited, respondent, is a corporation whose 
mailing address is Terminal Box 63, Honolulu International Air- 
port, Honolulu, Hawaii 96819. 
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2. On or about June 21, 1984, respondent had 25 pieces of passen- 
ger baggage at Honolulu International Airport that was ticketed 
for San Francisco. 

3. On or about June 23, 1984, respondent, has eight pieces of pas- 
senger baggage at Honolulu International Airport that was ticket- 
ed for San Francisco. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred and 
fifty dollars ($750) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
culture, Washington, D.C. 20250-1400, within thirty (30) days from 
the effective date of this order. 


This order shall become effective on the day this order is served 
upon the respondent. 


In re: SERVAIR INCORPORATED. P.Q. Docket No. 80, 95, and 102. De- 
cided October 16, 1985. 


Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
Christopher J. White, McLean, Virginia, for respondent Servair Inc. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111, 120), the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa et seg.) and the Act of 
August 20, 1912, as amended, (7 U.S.C § 161 and § 162), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Servair Incorporated, respondent, 
violated the Acts and regulations promulgated thereunder (9 CFR 
§ 94.5 et seg.) and (7 CFR § 330.400 et seg.). The parties have agreed 
that this proceeding should be terminated by entry of the Consent 
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Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits, to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Servair Incorporated, respondent, is a corporation whose ad- 
dress is Building 150, J.F. Kennedy International Airport, Jamaica, 
New York 11430. 

2. On or about June 23, 1984, it is alleged that the respondent 
placed 25 pieces of passenger baggage aboard a Honolulu flight des- 
tined for San Francisco. 

3. On or about November 27, 1984, January 30, 1985, March 7, 
1985, and March 18, 1985, it is alleged that respondent removed 
foreign origin garbage from Irish Airline Aircraft. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


1. Servair Incorporated, respondent, is assessed a civil penalty of 
($2,100) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
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ture, Washington, D. C. 20250, within thirty (30) days from the ef- 
fective date of this order. 

2. Servair Incorporated agrees to implement and continue a 
training and orientation program for all employees who handle or 
dispose of foreign-origin garbage. Servair shall assure that only 
such trained employees handle foreign-origin garbage. Such train- 
ing shall include a minimum of one hour of initial instruction by a 
PPQ-approved instructor. In addition, such trained employees shall 
be provided at least one hour of review training annually. The 
training and orientation program shall inform such employees of 
the content and purpose of the regulations and the compliance 
agreement, to assure proper handling of foreign-origin garbage in 
accordance with 7 CFR § 330.400 and 9 CFR § 94.5. Particular em- 
phasis shall be placed on the consequences to U.S. agriculture if 
foreign-origin plant or animal pests are introduced into the United 
States. Servair Incorporated agrees to maintain records of employ- 
ee participation in the training program. 

3. Servair Incorporated, agrees to appoint a “crew supervisor” 
who will be responsible for all foreign-origin garbage handled by 
each particular cleaning crew. The crew supervisor will assure that 
all foreign-origin garbage will be handled in accordance with 7 CFR 
§ 330.400 and 9 CFR § 94.5. 

4. Servair Incorporated will appoint Joseph P. Drago, vice presi- 
dent of operations, as a direct representative, to whom PPQ Inspec- 
tors can contact, concerning any of the above stated matters. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Derrick MArTINSON, SERVAIR INC., and QANTAS AIRWAYS, 
LimITED. P.Q. Docket No. 80. Order issued October 6, 1985. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
ORDER OF DISMISSAL 


Complainant’s Motion to Dismiss, filed October 16, 1985, is 
hereby Granted, and the Complaint, filed April 4, 1985, as to Der- 
rick Martinson, is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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In re: ALEXANDRIA NAVIGATION, LtpD., and EGyptiAN NATIONAL 
Line. P.Q. Docket Nos. 27 and 63. Decided October 21, 1985. 


Foreign origin garbage not in proper receptacles—Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111, 120), the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa et seg.) and the Act of 
August 20, 1912, as amended, (7 U.S.C. §§ 161 and § 162), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Alexandria Navigation, Ltd., and 
Egyptian National Line, respondents violated the Acts and regula- 
tions promulgated thereunder (9 CFR § 94.5 et seg.) and (7 CFR 
§ 300.400 et seg.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents specifically admit that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations in the complaint, admit to the Findings of Fact set forth 
below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Egyptian National Line, respondent, is a shipping line. Its ad- 
dress for service of process in the United States is 21 West Street, 
Suite 2503, New York, New York 10006. 
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2. On or about December 29, 1983, the respondent on its ship the 
M/V Alchatby arrived in New York with foreign origin garbage 
which was not contained in tight leak-proof covered receptacles. 

3. Alexandria Navigation, Ltd., is a shipping line. Its address for 
service of process in the United States is 21 West Street, Suite 2503 
New York, New York 10006. 

4. On or about April 10, 1984, the respondent on its ship the M/V 
Alchatby, arrived in New York with foreign origin garbage which 
was not contained in tight leak-proof covered receptacles. 

5. On or aout March 11, 1984, the respondent on its ship the M/ 
V Alchatby, arrived in New York with foreign origin garbage 
which was not contained in tight leak-proof covered receptacles. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondents are assessed a civil penalty of eight hundred 
and fifty dollars ($850) which shall be payable to the “Treasurer of 


the United States” by certified check or money order, and which 
shall be forwarded to Joseph P. Pembroke, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, Washington, D. C. 20250, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: SANDRO Patazio. P.Q. Docket No. 123. Decided October 23, 
1985. 
Civil penalty—Consent. 


Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (7 U.S.C. §§ 151-164a, 167), by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Sandro Palazio, respondent, 
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violated the Act and regulations promulgated thereunder (7 CFR 
§ 319.56 et seq.). The parties have agreed that the proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 


(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Sandro Palazio, respondent, is an individual whose address is 
601 North 13th Street, Tampa, Florida 33602. 

2. On or about December 11, 1984, at Tampa, Florida, the re- 
spondent imported three papayas from Honduras into the United 
States. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


Respondent Sandro Palazio is assessed a civil penalty of one hun- 
dred seventy-five dollars ($175) which shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D. C. 20250-1400, within 
thirty (30) days from the effective date of this order. 
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This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Rica Fruit, INc., a/k/a SAMAR INTERNATIONAL Export. P.Q. 
Docket No. 52. Order issued October 24, 1985. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown, complainant’s motion is hereby GRANT- 
ED and the complaint is hereby dismissed without prejudice. 


In re: Arn Express INTERNATIONAL. P.Q. Docket No. 121. Decided 
October 31, 1985. 


Civil penalty—Consent. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120), the Federal 
Plant Pest Act, as amended (7 U.S.C. §§ 150aa et seg.) and the Act 
of August 20, 1912, as amended (7 U.S.C. §§ 161 and § 162), by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Air Express International 
corporation, respondent violated the Acts and regulations promul- 
gated thereunder (9 CFR § 94.5 et seg.) and (7 CFR § 330.400 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondents specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waive: 

(a) any further procedure; 
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(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulates and agrees that the United 
States Department of Agriculture is the “prevailing party” in the 
proceeding and waives any action against the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 
1980, as amended (5 U.S.C. § 504 et seq.) for fees and other expenses 
incurred by the respondents in connection with this proceeding. 


FINDINGS OF FACT 


1. Air Express International, respondent, is a corporation whose 
address is 248-06 Rockaway Blvd., Jamaica, New York 11422. 

2. On or about May 13, 1985, the respondent, at J.F.K. Interna- 
tional Airport, removed foreign origin garbage from a Air Express 
International flight. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422-South Buidling, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondents. 
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